
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



L 



K 




HARVARD LAW LIBRARY 



Received JJJN 9 1931 



CONFLICTING 



CIYIL CASES 



IS 



THE TEXAS REPORTS, 



FROM 



DALLAM TO VOLUME 75 INCLUSIVE, AND ALSO IN THE 

THREE VOLUMES OF APPEAL CIVIL CASES AND 

ONE VOLUME OF UNREPORTED CASEa 



A'OLUME I. 



COMPILED, ARRANGED AND ANNOTATED 

BY 

WILLIAM W. KING, 

JvDOB OF TH« Forty- Fifth (Saw Amtonio; Dibtbiot. 



KANSAS CITT, MO. 

VERNON I^W BOOK 00. 

1890. 



■1 



Entered aooordlng to Act of Oongren, tn the year 1800. by 

THE GILBERT BOOK COMPANY, 
in the oflloe of the Ubrariiui of Coogrem. at Waiihtaurton. 



Cir- ^ 

JUH P 1931 



THIS WORK IS DEDICATED 

TO 

Hon. JAMES H. McLEART, 

AB A 

Thibotb to ms Eminent Ability and Great Lbarnino. 

AKD AB ▲ 

TESTIMONIAL OF THE PERSONAL FRIENDSHIP 
OF ITS AUTHOR. 



The author acknowledges himself indebted to Ex-Chief Justice A. H. 
WiLUB, the late Judge C. S. West, Gen. Jas. H. McLbary, and the 
Hon. A. B. PsncoLAS, for valuable assistance and suggestions in pr& 
paring this work. 



Thi9 work is not the result of a perf anctory reading of the head- 
notes of cases, or an examination of the digests and other Texas works, 
none of which give the information. The author has used his leisure 
time for the past five years in reading every civil case decided in Texas ; 
it has been a work of love rather than one looking to profit. 

Gases are frequently in conflict without that fact being apparent to 
the judge rendering the later opinion. The only way many conflicts 
can be found is by carefully reading ecu^ caae in connection with all 
other canea on the same point. This Judge Kino has done, giving more 
time and labor to it than has been devoted to any previous Texas law 
book of the same size. 

To the busy lawyer with important cases in court, and to the judge 
on the bench, this book will bring a great saving of time, trouble and 
perplexity. Thb PuBUSHKBa 



TABLE OF CONTENTS. 



iNTBODUCnON. 9 

Table OF OvBRBULKD Cases. 19 

Table of Ovebbulino Cases 25 

OVEBBULED AND OVBRBULINO CaSBB, WITH GOMMEIITB 85 

List of Reinstated Cases..... 868 

Index 859 



INTRODUCTION. 



^^Errare est humanum;^^ and judges even of the highest 
courts are human, and error often follows their humanity. 
If jurisprudence were an exact science like mathematics, 
and human judgment were infallible, the decrees of courts 
would always be exactly correct, and it would be unneces- 
sary either to write or to read a book like this; but so long 
as the human understanding is imperfect, errors must creep 
into judicial decisions; and courts coming after must either 
follow their erroneous rulings or correct them; and of 
course such corrections should always be made, unless 
thereby a greater injustice would be done than by allowing 
the errors to remain undisturbed. Immemorial usage has 
laid upon all courts organized under and administering the 
common law the obligation of following judicial precedents 
when such have been properly established and settled. 
This has given rise to the well known principle enunciated 
in the maxim ^' slare decisis et non quieta movere,^^ 

It may be laid down as a general rule that a principle 
of law once firmly settled by a judicial decision governs all 
like cases subsequently arising.^ 

However, this rule is subject to several very important 
qualifications and limitations. Among these may be no- 
ticed the following: 

1st. Obiter dicta have no binding force as precedents to 
be followed in cases subsequently arising. Many expres- 
sions are used in judicial opinions by way of argument or 
illustration which have not been considered in their bear- 

I Anderson's Dictionary of Law. p. 819; 1 Kent, *478, 476, 477. 
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ing upon other cases than the one before the court, and are 
not altogether necessary to the decision of the matter in 
controversy. Such are regarded as obiter dicta^ and have 
no authority in the settiement of subsequent cases further 
than their reasoning may be persuasive to the judicial 
luind.^ 

2d. Where the court rendering the decision is equally 
divided no binding precedent can be established, although 
the particular judgment of the trial court under considera- 
tion is affirmed.^ 

3d. When the effect of the decision is changed or abro- 
gated by the legislature it can no longer be followed by 
the courts as a precedent.* 

4th. When a departure from precedent is necessary to 
prevent continued injustice/ the court will disregard the 
rule. 

5th. When the necessity arises of vindicating clear and 
obvious principles of law/ a prior decision will not be suf- 
fered to interfere. 

The doctrine of stare decisie^ while it has often been said 
to be founded in public policy, and the argument advanced 
by Sir Wm. Jones that *^no man who is aot a lawyer 
would ever know how to act, and no man who is a lawyer 
would, in many instances, know what to advise, unless 
courts were bound by autharitj/ as firmly as the Pagan 
deities were supposed to be bound by the decrees of fate," ^ 
is one greatly relied upon in support of the rule; yet it 
seems that the deeper and better reason is that it is in the 
decisions of courts that we find the everlasting principles 
of the common law preserved and expounded.^ Courts do 

^GarroU ▼. GarroU, 15 How. 267; Wells ob Stare DecisiB, eec 6&U 
SEtting ▼. Bank, 11 Wheat 79; Morse y« Qouid« 1 Km^ 886; Bridge 
V. JohneoQ, 5 Wend. 872. 
s Lemp ▼. HastiogB, 4 Greene, 449. 

< Lion V. Bartiss, 20 Johns. 487; Kneeland ▼. Milwaukee, 15 Wis. 6M. 
B Sydnor ▼. Qascoigne, 11 T. 456; Lion y. Borlifls, 90 Johna. 487. 
* Jones on Bailments^ 69. 
7 1 Kent, 585 et aeq. 
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not make tbe law, but they aeoertain and declare it; and an 
erroneoas deoision is not bad law, bat it is not law in any 
sense whatever, except in so far as it disposes of tbe par- 
ticular case to which it is unfortunately applied. But when 
a solemn decision of a court of last resort is made, in re- 
viewing a case already decided by tbe trial court, and after 
full argument and a careful examination of all tbe facts 
and tbe legal precedents bearing upon tbe case, it is but 
reasonable that tbe presumption should be in favor of its 
correctness; and tbe public have a right to regard it as a 
proper exposition of the existing law upon that subject, 
and to regulate their actions and make their contracts and 
dispose of their property in accordance with tbe principles 
so declared.^ 

But it sometimes occurs that under an erroneous decision 
contracts are made, and titles to lands are acquired, so that 
when tbe case is cited as a precedent in another case subse- 
quently arising, tbe court of last resort, altbough satisttod of 
the error, will not disturb tbe rqling, deeming it of more im- 
portance that tbe contracts and titles resting thereon should 
remain undisturbed than that tbe error should be corrected,' 
It is said that it is often of more importance that certain 
questions should be finally settled than the manner of their 
settlement. And when once a rule of property is established 
by a court of last resort, after mature deliberation, it should 
not be deemed open to further controversy, altbough it may 
have been established upon an erroneous construction of 
the law.* Especially is this true where the decision is one 
of long standing, or where a train of decisions have come, 
one affirming the other, though all may have been switched 
off on the wrong track by some error unobserved until long 
after it has intervened/ 



1 1 Kent. 476. 

'Ewing ▼. Ewing, 24 Ind. 470. 

• Monographic note, 27 Am. Dec. p. 684; Wells' Stare DecUig, sees. 
596, 597; Boon ▼. Bowers, 80 Miss. 266. 

* WeUs on Stare Decisis, sees. 69S, 609; Harrow t. Myers, 29 Ind. 470; 
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However, if the erroneous decisions involve the construc- 
tion of the constitution of a state, the supreme court will, 
in the interest of liberty and good government, not hesitate 
to overrule it, and declare the correct construction of the 
organic law.' The supreme court of Texas, in an able 
opinion delivered by Mr. Justice Moore, uses the following 
language: 

" We cannot regard the rule of stare decisis as having any 
just application to questions of the character involved in 
these cases. This doctrine grows out of the necessity for a 
uniform and settled rule of property, and definite basis for 
contracts and business transactions. If a decision is wrong, 
it is only when it has been so long the rule of action as 
that time and its continued application as the rule of right 
between parties demands the sanction of its error. Because, 
when a decision has been recognized as the law of property, 
and conBicting demands have been adjusted, and contracts 
have been made with reference to and on faith of it, greater 
injustice would be done to individuals, and more injury re- 
sult to society by reversal of such decision, though erro- 
neous, than to follow and observe it. But when a decision 
is not of this character, upon no sound principle do we feel 
at liberty to perpetuate an error, into which either our pred- 
ecessors or ourselves may have unadvisedly fallen, merely 
upon the ground of such erroneous decision having been 
previously rendered. 

^^ The questions to be considered in these cases have no 
application whatever to the title or transfer of property, or 
to matters of contract. They involve the construction and 
Interpretation of the organic law, and present for consid- 
eration the structure of the government, the limitations 
upon legislative and executive power, as safeguards against 
tyranny and oppression. Certainly it cannot be seriously 
insisted that questions of this character can be disposed of 

Reed v. Ownby, 44 Mo. 203; Mathesoa*B Heirs t. HeariD, 29 Ala. 218; 
Bennett ▼. Bennett, 34 Ala. 55. 
> Willis ▼. Owen, 43 T. 48. 
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by the doctrine of stare decisis. The former deoisions of 
the court in such cases are unquestionably entitled to most 
respectful consideration, and should not be lightly disre- 
garded or overruled. And in case of doubtful interpretation, 
a long-settled and well-recognized judicial interpretation, or 
even legislative or executive construction within the sphere 
of their respective functions, might be suflScientto turn the 
balance scale. But in such case the former decision or 
previous construction is received and weighed merely as an 
authority tending to convince the judgment of the correct- 
ness of the particular conclusion, and not as a rule to be 
followed without inquiry into its correctness." Willis v. 
Owen, 43 T. 48, 49. 

These questions appear to have been carefully and re- 
peatedly considered by the supreme court of California, 
and the established doctrine is well expressed by it in an 
opinion delivered by Mr. Justice Baldwin in the followmg 
language: 

^' We think that principles of commercial law, long estab- 
lished and maintained by a consistent line of decisions in 
the other states, should not be disturbed ; that the tendency 
of such disturbance, in any instance, is to confusion and 
uncertainty, and gives rise to perplexing litigation and 
doubts and uneasiness in the public mind. Almost any gen- 
eral rule governing commercial transactions, if it have been 
long and consistently upheld as a part of the general sys- 
tem, is better than a rule superseding it, though the lat- 
ter were much better as an original proposition. Men 
knowing how the law has been generally received and re- 
peatedly adjudged govern themselves and are advised by 
their counsel accordingly; but if courts establish new rules 
whenever they are dissatisfied with the reasons upon which 
the old ones rest, the standards of commercial transactions 
would be destroyed and commercial business regulated by 
a mere guess at what the opinion of judges for the time 
might be, and not by a knowledge of what the doctrines 
of recognized works of authority and the precedents of the 
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oourts are. The commercial law has a system of its own, 
built up by centaries and the wisdom of learned jurists all 
over the world. It is not local, but applicable to all the 
states, with few modifications; and California, eminently 
commercial in its character, and in close commercial con- 
nection with the other states, finds her interest and safety 
in adhering to the well -settled general rules which prevail 
in those states as the laws of trade. We repeat, the sta- 
bility and certainty of these rules are of more importance 
than any fancied benefits which might accrue from any 
innovation upon the system. Innovation begets innova- 
tion, and we cannot always see with clearness what is to be 
the consequence of the new rule established." Aud v. Ma- 
ffruder, 10 Cal. 291, 293. 

The supreme court of Nevada, in an exhaustive opinion 
delivered by Chief Justice Lewis, following the decisions of 
other courts, some of which arci quoted at length, says: 

^^It is a rule universally recognized by the courts that a 
decision once made upon duo deliberation ought not to be 
disturbed by the same court, except upon the most cogent 
reasons and upon undoubted manifestation of error. 1 
Kent's Com. 476. But where it is perfectly apparent that 
a decision is erroneous, or misstates the law, it then becomes 
a question of policy whether it should be followed or not. 
If a manifestly erroneous decision has become the founda- 
tion of title to property, or has entered into the commercial 
system of the country, it would generally operate more un- 
justly to overturn than to recognize it as the law. When 
such is the case the courts often feel themselves bound to 
follow even a flagrantly erroneous decision. 

'' Chancellor Kent, speaking of this subject, observes: * But 
I wish not to be understood to press too strongly the doc- 
trine of stare dseiais when I recollect that there are more 
than a thousand cases to be pointed out in the English and 
American books of reports which have been overruled, 
doubted or limited in their application. It is probable that 
the records of nuiny of the courts in this country are re- 
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plele with hasty and crude decisiotis^ and such cases ought 
to be examined without fear and reversed without reluc- 
tance, rather than have the character of our law impaired 
and the beauty and harmony of the system destroyed by 
the perpetuity of error. Even a series of decisions are not 
always conclusive evidence of what is law, and the revision 
of a decision very often resolves itself into a mere question 
of expediency, depending upon the consideration of the im- 
portance of certainty in the rule, and the extent of prop- 
erty to be affected by a change of it.' In overruling a 
former decision of long standing made by itself, the court 
of errors of the state of Mississippi (2 Sme. & M.)say8: 
' We are fully sensible that the stability of jurisprudence 
requires an adherence to the decisions of courts. If solemn 
judgments once made are lightly departed from, it shakes 
the public confidence in the law, and throws doubt and 
distrust on its administration. Yet even this backwardness 
to interfere with previous adjudications does not require us 
to shut our eyes upon all improvements in the science of 
the law, or require us to be stationery while all around is in 
progress. 

*^ * . . . Perhaps no general rule can be laid down on 
the subject. The circumstances of each particular case, the 
extent of influence upon contracts and interests which the 
decisions may have had, whether it may only be doubtful 
or clearly against principle, whether sustained by some au- 
thority or opposed to all, — these are all matters to be judged 
of whenever the court is called on to depart from a prior 
determination.' After a full review of the authorities upon 
this question the supreme court of California sums up its 
conclusion in this very forcible manner: ^ Apart from all 
express authority, reason must convince us that no such in- 
exorable rule could exist The rule itself implies that the 
doctrine protected by etare dsdsia cannot stand by itself. 
But it is solecism to say that causes should be tried upon 
wrong principles — be decided against the law — whether 
it be for the purpose of justice or not so to decide them. The 
law is not so false to itself as to require its own permanent 
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overthrow, unless the subversion be necessary to the pub- 
lic interests; and whether it be so necessary in a given case 
or not is for the court to decide as a matter of legal dis- 
cretion whenever the rule is invoked. For, as the rule of 
stare decisis is avowedly put upon the ground of policy, we 
cannot conceive that the rule could be rightly so made 
as to overthrow the paramount public policy of deciding 
causes by the rules of law when these rules work justice 
and do equity in the major part of the cases to which they 
apply, and protect the rights of the many against the claims 
of the few.' 

" We are inclined to give to the doctrine of stare decisis as 
great weight and consideration as is given to it by any of 
the courts. We are of the opinion that no deliberate de- 
cision should be reversed by the same court where it has 
been generally accepted as the law, or whenever a reversal 
of it would be likely to disturb any right of property or 
derange any general commercial custom. But if a decision 
be clearly incorrect, and no injurious results will be likely 
to flow from a reversal, and especially if it be injurious and 
unjust in its operations, it is, it seems to us, the imperative 
duty of the court to reverse it. Certainty in the law is, 
doubtless, greatly to be desired; and if there were no other 
consideration, that of itself is sufficient to suggest the ne< 
cessity of a strict adherence to decided cases. Hovvever, 
notwithstanding our willingness to give to this considera- 
tion the greatest possible weight, it is not, we think, suffi- 
cient to justify us in blindly adhering to a decision mani- 
festly erroneous, and which is productive only of wrong 
and injustice." Linn. v. Minor^ 4 Nev. 466, 467. 

However, in exercising the right and performing the duty 
of overruling an erroneous decision, the supreme court 
should be very careful to prevent the decision from trench- 
ing on vested rights. When such a saving cannot be made, 
the abrogation of the judicial error should be left to the 
legislature.^ 

> Butler V. Van Wyck. 1 HiU. 459. 
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A careful study of the two hundred and sixty cases over- 
ruled, questioned or limited by the supreme court of Texas, 
and noted in this volume, will show how careful our court 
of last resort has been to preserve the ancient landmarks of 
judicial construction, and how conservative have been the 
mmds which have adorned that bench, in the latter as well 
as the earlier days of Texas jurisprudence. 

Yet the very fact that more than two hundred and fifty 
cases in seventy-seven volumes of the Texas Beports have 
been overruled, limited, doubted, questioned or qualified, 
shows the necessity of ai:ranging them in such a way that 
they may be recognized and pointed out, so that they may 
no longer lead the practicing lawyer or the trial court into 
dangerous and irretrievable errors. 

In this volume will be found an alphabetical list of 
the overruling cases, noting the case affected and stating 
whether the same is overruled, contradicted, questioned, 
doubted, qualified, modified or limited. All these terms 
are used by the supreme court of Texas in commenting on 
preceding cases, and they are adopted in this volume with 
the following understanding as to their meaning: 

The case is said to be overruled where this has been 
clearly done, calling the case by name and stating the fact 
in unmistakable language. Where a contrary doctrine is 
announced in a subsequent case without reference to the 
preceding case, the term contra is used herein. Tbe terms 
questioned and doicbted are used to indicate different de- 
grees of doubt, the latter being considered the stronger and 
applying where a different view is expressed, the former 
where the opposing idea is only implied. When a decision 
may have been considered too general in its language, and 
a comment by a subsequent opinion is made to that effect, 
it is said to be qualified or modifisd^ which terms are re- 
garded as almost if not quite synonymous. 

A case is styled limited when the succeeding decision 
confines the language of a former opinion to a particular 
class of facts, when it might have been applied to a more 
1 Kind's Confl.Cas.— 2 
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general class — thas limiting its application, and excluding 
all other classes of cases except those expressly included. 

The cases thus overruled, contradicted, questioned) 
doubted, qualified, modified and limited are arranged in 
regular alphabetical order, with an extract from the opin- 
ion showing the point thus affected by the subsequent de- 
cision, and following this is a quotation from the subsequent 
opinion embracing all that relates to the former case. In 
both cases the exact language of the court, as nearly as 
possible, is used, and a reference is made to the volume and 
page of the reports where it is to be found. Following this, 
under each of the principal cases, is found a note, citing all 
the cases in the Texas Reports, both prior and subsequent, 
bearing on the point under consideration; thus affording 
the reader an opportunity of seeing at a glance all cases 
decided on that subject, and of making a personal investi- 
gation of the question under consideration. 

In addition to the overruled, contradicted, questioned, 
doubted, qualified, modified and limited cases arranged in 
this volume, there will also be found an alphabetical list of 
cases decided by the military supreme court which have 
been afterwards cited or approved by the supreme court, as 
regularly constituted, which in effect reinstates those decis- 
ions. This is more fully explained in the opening para- 
graph preceding the list of those decisions. 
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Thompson v. Swearingen: Questioning Henderson v. 

Kissam 103 

Thompson v. Swearingen: Questioning Whitehead v. 

Herron 248 

Todd V. Willis: Overruling Brown v. Franklin 28a 

Todd V. Willis: Overruling McDonald v. Alford 138a 

Townsend v. Quinan: Overruling Townsend v. Quinan 
Tram Lumber Co. v. Haneck: Contra, Graham v. 

Hawkins 88 

Transportation Go. v. Hyatt: Limiting Bryce v. Jones 32 

Tudor V. Hodges: Limiting Ins. Co. v. Milliken. . . . . 112 

Turner v. Miller: Overruling Rowe v. Heath 191 

Tutt V. Thornton: Overruling Halliman v. Rogers.. 107 

Wallace v. Bogel: Overruling Cook v. Love 01 

Wallace v. Bogel: Contra, Johnson v. Murphy ..••.. 116 

Wallace v. Bogel: Contra, Toland v. Swearingen. . .. 226 

Wallace v. Campbell: Contra, Ayree v. Duprey 10 

Wallerath v. Eapp: Contra, Poag v. Rowe 167 

Wallerath v. Eapp: Contra, Ray v. Parsons 176 

Ward V. Wheeler : Contra, Cole v. Dial 55 
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See. 

Ward V. Williams: Overruling Walton v. Beager . . . 237 

Wardrap v. Jones: Contra, Claiborne v. Yoeman ... 50 

Webster v. Corbett: Overruling Webster v. Heard. . 240 

Whetstone v. Coffee: Overruling Hardin v. Hardin. . 100 

White V. Downs : Contra, Watt v. White 238 

Whites V. Polk: Overruling Kottwitz v. Alexander. . 123 

Whitlock V. Castro: Contra, Bailey v. Heald 12 

Whitlow, 5x parte: Overruling Fort Worth v. Davis 78 

Wilkinson v. Kovvland: Contra, Tucker v. Oarr 229 

Willis V. Owen : Overruling Hall v. Railway Co 98 

Willis V. Owen: Overruling Kinney v. Zimpleman .• 121 

Willis V. Owen: Overruling State v. Bremond 216 

Wilson V. Zeigler: Overruling Herrington v. Will- 
iams 105 

Winsor v. O'Connor: Overruling Deoourt v. Sproul. 69 

Withee v. Fearing: Questioning Wiley v. Traiwick. . 245 

Worley v. State: Limiting Galveston v. Tankersley. 81 

Wright V. Heffner: Overruling Autrey v. Whitmore 8 

Wright v. Leath : Overruling State v. Powell 215 

Wright V. Wright: Contra, Sheffield v. Sheffield .... 203 

Wyttie V. Wynne: Overruling Williams v Craig 248 

1 Kino's Conix.Cas.— 3 



CONFLICTING CASES. 



§ 1. Able V. McMurray, 10 T. 351. 

Where a bill was drawn in this state and made payable 
in another state^ held, that where the place of payment is 
different from that where the contract is made, it is well 
settled that interest is to be computed according to the law 
of the place of payment. 

Ovebbulbd: Bailey v. Heald, 17 T. 108. 

The American courts, by following the law of the French 
code of commerce, have been equally steady in sustaining 
the opposite rule, that the law of the place where the draft 
or bill was drawn must govern, where recourse is had upon 
the drawer, and in like manner the liability of the different 
indorsers is to be regulated by the law of the place where 
each of the indorsements may have been made. It is im- 
portant that uniformity of decision on a question of so 
much importance to commerce should be observed, and 
therefore it is decided to follow the rule that seemed to 
have been so strictly sustained on this side of the Atlantic. 
There has been one case decided by this court that is sup- 
posed to be in conflict with the opinion here expressed, and 
that is the case of Able v. McMurray. An adherence to an 
erroneous opinion, formed and expressed under such cir- 
cumstances, subverting the uniform doctrine of our Amer- 
ican courts, would manifest a fastidious regard for our 
own decisions not only far from commendable, but decid- 
edly wrong. 

NOTE. 

Raymond ▼. HolmeB, 3 T. 54; Anderson ▼. Hoxie, 6 T. 861 ; Smith ▼. 
Harbert, 80 T. SSS. The case of Whitlook ▼. Castro, 28 T. 118, an- 



§ 2.] CONFLICTING CASKS. 

nouDces the same rule as laid down in Able v. McMarray, but does not 
mention the case of Bailey ▼. Heald. The question is discussed in the 
following cases: Bullard ▼. Thompson, 35 T. 815; Summers v. Mills, 21 
T. 87; Russell v. Martin, 15 T. 288; Willard ▼. Conduit, 10 T. 218; Bur- 
ton V. Anderson, 1 T. 96; Pauska ▼. Davis, 81 T. 78; Ellis ▼. Park, 8 T. 
285; Cook v. Crawford, 4 T. 421; Ramsay v. McCauley, 2 T. 189; Hill 
v. George, 6 T. 90; Trott ▼. Patton, Dallam, 522. 



§ 2. Able V. Sparks, 6 T. 350. 

A leading question is one which may be answered in the 
aflSrmative or negative, and suggests the desired answer. 
It must indicate to the witness in a matter material to the 
issue such answer as will best accord with the interests of 
the party. 

Qualified and Questioned: Mathis v. Buford, 17 T. 155, 
156. 

It has been difficult to establish a fixed rule for determin-' 
ing whether a question is a leading one or not, and it should 
be left to a great degree to the discretion of the court and 
jury ; but when it is taken by interrogatories, the discretion 
should be more restricted. When a witness is giving evi- 
dence before the court and the jury, much may be collected 
from his manner whether he was a willing witness ready 
to respond in a way most to promote the interest of the 
party calling him. If, however, he clearly manifests an un- 
willingness to testify in favor of the party calling him, the 
court would be sustained in giving much latitude in the 
manner in which the question was framed. The evidence, 
being taken by interrogatories, must be confined to the 
generally acknowledged rule on the subject, although it 
may not be altogether satisfactory. This rule is: A leading 
question is one that may be answered in the affirmative or 
negative, and suggests the desired answer. 

Kow this rule is perhaps the best that could be laid down, 
and yet it is obvious that it is far from being satisfactory 
on principle. It must avoid suggesting the desired answer, 
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when, to an intelligent witness, almost every material ques- 
tion would of itself suggest the answer the propounder 
desired should be given to it; and it is exceedingly doubt- 
ful whether the objection to putting the question in this 
form has been of any practical utility in arriving at the 
truth. It is, however, sanctioned by all the elementary 
writers on evidence, American and foreign. 

NOTE. 

Tinslej v. Carej, 26 T. 853; Trammel ▼. McDade, 39 T. 860; Davis ▼. 
State, 48 T. 189; Maloney ▼. Roberts, 83 T. 186. 



§ 3. Anderson v. Powers, 59 T. 214. 

A parol agreement for the conveyance of a specific inter- 
est in land, in consideration of services to be rendered the 
obligor in its recovery, the legal title then being in another, 
is not within the statute of frauds. The agreement is not 
a contract for the sale of real estate, but is an agreement 
for its recovery, and as such can be enforced. 

Overruled: Sprague v. Haines, 68 T. 216. 

The words " any contract for the sale of real estate " in- 
clude every agreement by which one promises to alienate 
an existing interest in land upon consideration either good 
or valuable; hence a contract to convey land, in consider- 
ation of labor or services to be rendered, is within the stat- 
ute ; and every parol contract, in whatever shape it may be 
put, by which either party is to part with real estate, is 
unavailing as the ground of a claim. 

NOTE. 

Gibbons v. Bell, 45 T. 418; Evans v. Hardeman, 15 T. 480; Watkins 
▼. GiUcerson, 10 T. 840; Smith ▼. Crosby, 47 T. 121; Stuart v. Baker, 17 
T. 420; James v. Fulcrod, 6 T. 512; Miller ▼. Roberts, 18 T. 19; Bullion 
V. Campbell, 27 T. 656; Smock v. Tandy, 28 T. 182; Aiken v. Hale, 
Posey's Unreported Cases, 818; Ward v. Stuart, 62 T. 885; Gonzales v. 
Ohartier, 68 T. 86; Gardner v. Rundell, 70 T. 458. 
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§ 4. Anderson v. Stamps, 19 T. 465. 

Those calls mast govern which are most consistent with 
the intention of the grantor apparent xipon the face of the 
grant; and the calls which are most material and certain 
will control those which are less certain and material; as, a 
call for a natural object, a river, a known stream, a spring 
or marked tree will control course and distance. 

Questioned: Booth v. Upshur, 26 T. 70. 

B3' merely looking at the face of the grant, which has 
several calls, the controlling call cannot be determined, as 
there is no law fixing the effect of any call found in a grant, 
or giving one more weight or importance than another. 

Courts have laid down certain rules founded on reason, 
experience and observation, pertaining not to the admissi- 
bility of the conflicting causes, but to the weight of the 
evidence. As a general rule, calls for natural objects are 
entitled to more weight than coarse and distance; yet the 
last will control the first when the surrounding and con- 
nected circumstances adduced in proof show that course 
and distance is the most true and reliable evidence of the 
true locality of the grant. 

NOTE. 

Browning v. Atkinson, 87 T. 659; PhUlips v. Ayres, 45 T. 605; Staf- 
ford V. King, 30 T. 257; Muller v. Landa, 31 T. 273; Booth v. Stripple- 
man, 26 T. 441; Urquhart v. Burleson, 6 T. 511; Hubert v. Bartlett, 
9T. 103; Robertson v. Mosson, 28 T. 248: Swisher v. Grumbles, 18 T. 
164; Jones v. Leath, 82 T. 329; Robinson v. Doss, 53 T. 506; Jones v. 
Burgett. 46 T. 285; Welder v. Carroll. 29 T. 829; McCown v. Hill, 26 T. 
361 ; Blumberg v. Mauer, 37 T. 2; Reeves v. Roberts, 62 T. 550. 

§ 5. Armstrong v. Nixon, 16 T. 615. 

Where the plaintiff dies before verdict and the cause of 
action survives, the suit does not abate until failure to pros- 
ecute, on scire facias issued by defendant. The judgment 
of dismissal, being against a person that was dead, is a 

nullity. 

ns 
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Limited: Harrison v. McMurray, 71 T. 127. 

After the plaintiff^s death, and before his heirs or" legal 
representatives were made parties, the sait was dismissed 
for want of prosecation. Held, that such order was void- 
able only against his heirs or legal representatives upon 
motion to reinstate the ease, made within reasonable time 
after dismissal. 

NOTE. 

Martd v. Hernsheim, 9 T. 295; Moke ▼. Brackett, 28 T. 448; Oidding? 
V. Steele, 28 T. 782; Fallen v. Baker, 41 T. 419; Weaver v. Shaw, 6 T. 
286; Milam ▼. Bobinson. 47 T. 289; Taylor v. Snow, 47 T. 464; Alexan- 
der V. Barfield, 6 T. 408; Bissell v. Lavaca, 6 T. 55; Brown v. Torrej» 22 
T. 54; Insurance Ca v. Brower, 88 T. 280. 

§ 6. Association v. Cochran, 60 T. 623. 

The provision in the statute which continues the land- 
lord's lien in force so long as the tenant shall occupy the 
rented premises applies only when the lien has attached 
to the property of the tenants by reason of rents due or 
such as are accruing and will certainly become due under 
the particular tenancy. 

It does not fix the lien on the tenant's property for any 
rents that may possibly become due for another term of 
tenancy^ whether such term be created by contract or hold- 
ing over. 

Overruled as Diota: Marsalis v. Pitman, 68 T, 624. 

The law gives the landlord a preference lien upon all of 
the property of the tenant on the premises, not only for the 
rents that are due, but that which is to become due for the 
entire term of the lease, and that lien superior to that of 
the tenant's vendee. 

NOTE. 

Green v. Bear, Tex. Law Review, p. 597; Livingston v. Wright, 

B. W. Rep. voL 5, p. 407. Since the decision of Marsalis v. Pitman, 

the law has heen changed, and by its terms the lien for rents to become 

due shall continue for one year from the lease. Act of March 28, 1889, 

p. 11. 
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§ 7. Atchison v. Smith, 25 T. 231. 

The general rale in relation to debtors of an estate 
is that, to an action brought by an administrator, the de- 
fendant cannot plead in offset any demand against the 
estate accruing since the death of the deceased. To adjust 
such discounts would encroach on the province of the 
county court, and lead to embarrassing investigations as to 
the assets and proper distribution of an estate. 

Qualified: Alford v. Smith, 40 T. 86. 

To the general rule that, to an action brought by an 
administrator, the defendant cannot plead in offset any de- 
mand against the estate accruing since the death of the 
decedent, there is an exception. When the rules prescribed 
in the statute for the settlement of estates do not furnish 
the creditor a plain and adequate remedy, he can then in- 
terpose the equitable jurisdiction of the district court to 
prevent great hardship or oppression. Otherwise the very 
law enacted for the benefit of the creditor of the estate, 
and intended to secure the speedy payment of his claim, 
might be wantonly perverted to his injury, if not utter 
rain. 

NOTE. 

Hall V. Hall, 11 T. 526: Guthrie v. Gutlirie, 17 T. 541 , Knight v. Huff, 
Dallam, 425; Ebom v. Cannon, 82 T. 231; Morton v. Gordon, Dallam, 
896; House v. CoUins, 42 T. 487; Walker v. Burks, 48 T. 206; Andros 
▼. Pettus, 86 T. 108; Robb v. Smith, 40 T. 89. 



§ 8. Autrey v. Whitmore, 31 T. 627, 628. 

The doctrine of vendor^s lien does not apply in this stale 
to sales of real estate by an administrator under the orders 
of the probate court. The administrator is required to 
take a mortgage upon the property sold to secure the pay- 
laent of the purchase money, and should the administrator 
neglect to take such mortgage he and his securities are 
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liable on their bond to any person interested in the estate. 
To hold otherwise would be to charge an innocent subse- 
quent purchaser with the delinquency of an administrator, 
and in effect be a judicial repeal of a statute coming within 
the legitimate scope of legislative power. 

Overkulbd: Wright v. Heffner, 57 T. 623. 

While it is true that, in sales made under the probate 
laws upon a credit, administrators and executors are re- 
quired to take mortgage as well as personal security to 
secure the purchase money of land sold, yet it never could 
have been intended that a failure of such persons to take a 
mortgage would place the estates represented by them in a 
worse condition than would be a person selling his own 
land upon a credit. The manifest purpose of requiring a 
mortgage to be taken was to evidence in an unmistakable 
way the existence of a lien that persons dealing with the 
purchaser might have notice; and the failure to take a 
mortgage cannot divest the equitable lien to secure the 
purchase money. 

NOTE. 

See Heck v. Morris, 67 T. 661 ; sustains Wright v. Heffner, overruling 
Autrej V. Whitmore. 



§ 9. Ayres v. Duprey, 27 T. 607. 

A judgment and execution attach only to such interest 
as the defendant in execution has in the property; yet by 
force of the registration laws of this state, a bona fide pur- 
chaser at sheriff's sale, without notice of an unrecorded 
conveyance made by the defendant, takes the property as 
against the unregistered conveyance. If the purchaser be 
the execution creditor, whose lien has previously attached, 
he is protected not by reason of being a hona fide '* pur- 
chaser," but because he is within the pale of the statute by 
reason of being a ''creditor." 
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Limitkd: Senter v. Lambeth, 59 T. 263. 

This decision only applies to cases where the third party 
to be affected by the unrecorded conveyance acquired 
thereby the legal title; or where his right or interest is 
represented by some written instrument that is requii*ed 
or permitted by law to be recorded, and which he has neg- 
lected to record, and of which the judgment creditor had 
no actual notice at the date of the acquisition of his lien. 
It has never been held that the doctrines above announced 
applied to cases where the rights of a third party, claiming 
through or under the judgment debtor, were equitable in 
their character, and which were not susceptible of registra- 
tion, and when actual notice of such equitable title was 
brought home to the purchaser before the sale and pur- 
chase. 

NOTE. 

Barrett v. Barrett, 81 T. 844; Orme v. Roberts, 83 T. 768; Farley v. 
McAllister, 89 T. 602; Grace v. Wade & Mains, 45 T. 522; Taylor v. Har- 
rison, 47 T. 460; Delespine v. Campbell 52 T. 4; Borden v. McRae, 46 
T. 806; Linn v. Le Compte, 47 T. 440; Grimes v. Robeon, 46 T. 416; Cat- 
lin Y. Bennett, 47 T. 165; Wallace v. Campbell, 54 T. 87; Rawies ▼. 
P^rkey, 50 T. 831; Main warring v. Templeman, 51 T. 205; Crawford 
V. Bonner, 58 T. 194 ; Price v. Cole, 85 T. 471 ; Gillum v. Collier & Rich- 
ardson, 53 T. 592; Parker v. Coop, 60 T. Ill ; McKeen ▼. Sultenfuss, 61 
T. 825; McKamey v. Thorp, 61 T. 648; Cavanaugh v. Peterson, 47 T. 
197; Calvert v. Roche, 59 T. 468; Johns ▼. Battle, 58 T. 591; Bonner v. 
Stevens, 60 T. 616; Brown v. Chancellor, 61 T. 487; Spurlock v. Sulli- 
van, 86 T. 511; Wallace v. Campbell, 54 T. 90. 

§ 10. Ayres v. Duprey, 27 T. 607. 

The plaintiff who purchases at his own execution sale, 
and credits the bid on the execution, is not a bona fids pur- 
chaser. To constitute a person a bona fi/ie purchaser he 
must have advanced the consideration for the purchase. It 
will not constitute a bona fide purchaser that the creditor 
bids off the premises and applies the bid on his judgment. 
That is a precedent debt, and the consideration is not ad- 
vanced upon the faith of the purchase. 
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Contea: Wallace v. Campbell, 54 T. 91. 

A judgment creditor who purchases at execution sale, 
and has the amount of his bid credited on the execution, 
may be considered a iana fide purchaser. To hold other- 
^yise might often result in the sacrifice of the property and 
loss of the debt, to the detriment of both debtor and cred- 
itor. 

NOTE. 

Grace v. Wade, 45 T. 5*<53; Spurlock v. SuUivan, 86 T. 511; Bailey v. 
Tindall, 59 T. 640; McKeen v. Sultenfuss, 61 T. 825; Price v. Cole, K5 
T. 461; Fisk v. Wilson, 15 T. 482; Blankenship v. Douglass, 26 T. 226; 
Orme v. Roberts, 88 T. 768. 



§ 11. Bach V. ainacchio, 1 App. C. C. 1310. 

On appeal from justice's to county court, the appeal bond 
must be filed within ten days from the date of the judg- 
ment. The justice must act on the motion for new trial 
within ten days from the date of judgment; and when the 
appeal bond is filed within ten days from the overruling of 
tbe motion, but more than ten days after the original judg- 
ment, the appeal will be dismissed. 

Overeuled: Eailway Co. v. Houston, 2 App. 0. 0. 571. 

An appeal bond filed with the justice within ten days 
from the judgment overruling the motion for new trial is 
within the time prescribed by law, and though not within 
ten days from the date of the original judgment. 

NOTE. 

Kyle ▼ Becton, 2 App. C. C. 49; Laird v. Freiberg, 2 App. C. C. 110; 
Kennedy 7. Morrison, 31 T. 207. The case of Connally v. Gambull, 1 
App. C C. 90, is in accord with the overruled case, but has been over- 
ruled. 
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§ 12. BaUey v. Heald, 17 T. 102. 

When recourse is had upon the drawee of a bill of ex- 
change, interest and damages, if any, is recoverable accord- 
ing to the law of the place where the bill was drawn; and 
in like manner, when recourse is had upon the indorser of a 
bill of exchange, interest is recoverable according to the 
law of the place where the indorsement was made. 

Contra: Whitlock v. Castro, 22 T. 109. 

A note payable at a particular place bears interest ac- 
cording to the rate there fixed by law. 

NOTE. 

Raymond ▼. Holmes, 2T. 64; Anderson v. Hoxie, 6 T. 351; Smith ▼. 
Harbert, 80 T. 688; Able v. McMurray, 10 T. 851; BuHard v. Thompson. 
85 T. 816; Pauska v. Daus, 81 T. 73; Summers v. Mills, 21 T. 87; Ellis 
V. Park, 8 T. 285; RasseU v. Martin, 16 T. 288; Cook v. Crawford, 4 T. 
421; Willard v. Conduit, 10 T. 218; Burton v. Anderson, IT. 96; Ram- 
say ▼. McCauley, 2 T. 189; Hill v. George, 6 T. 90; Trott v. Patton, 
DaUam, 622. 

§ 13. Baldridge v. Cook, 27 T. 571. 

If a plaintiff in a suit for an injunction desires that his 
petition, after a dissolution of the injunction, should be 
continued over as an original suit, it is his duty to call the 
matter to the attention of the court, and ask that the case 
be given that direction; having failed to do so, he cannot 
complain in the appellate court that the court below dis- 
missed the entire proceeding. 

Overruled: Love v. Powell, 67 T. 17. 

It is error for the court, on granting a motion to dissolve 
the injunction on the ground of a want of equity in the 
petition, and some denial in the answer, to dismiss the suit 
upon plaintiff declining to amend; and this though he 
does not demand or indicate that the case should be con- 
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tinaed for hearing on the merits. He does not thereby waive 
his rights to a trial on the merits, but, on the contrary, the 
presumption ought rather to be, that by bringing his suit ho 
has demanded a trial of the issues joined, and that his right 
to trial continues unless he expressly waives it. But to 
construe his silence into a request for dismissal of the cause 
would be laying down an arbitrary rule not in accord with 
our system of jurisprudence. 

note: 

The following authorities sustain the principle announced in the over- 
ruling case: Floyd ▼. Turner, 28 T. 294; Kelley.v. Whitmore, 41 T. 648; 
Tex. Land Co. v. Turman, S8 T. 623; Hardy ▼. Broaddus, 85 T. 688; 
Horton ▼. Jones, Dallam, 467; Witt v. Miller, 25 T. Sup. 886; Willis v. 
Gordon, 22 T. 241 ; Bluin v. Schram, 58 T. 530; PuUen v. Baker, 41 T. 
419; Fulgham v. Chevallier, 10 T. 519; Burnly v. Ck)ok, 18 T. 586; Dear- 
born V. Phillips, 21 T. 451. 

The following coincide with the overruled case: Pryor v. Emerson, 
22 T. 163; Clegg v. Darragh, 68 T. 861 ; Sims v. Redding. 20 T. 889; Fer- 
guson V. Herring, 49 T. 126; Lively v. Bristow, 12 T. 60; Gaskins v. 
Peebles, 44 T. 890; Hale v. McCkimas, 59 T. 484; Washington Ck). v. 
Schulz, 68 T. 82; Huston v. Berry, 8 T. 235. 



§ 14. BaU V. LoweU, 56 T. 582. 

Lowell with his wife and two minor children occupied as 
a homestead a lot which was the separate property of the 
wife. Lowell died and his estate owning a lot apon which 
he had executed a deed of trust to appellants. The widow 
and minor children asked for an allowance in lieu of a 
homestead from the sale of the property covered by the 
lien, claiming that the house and lot which they then occu- 
pied, being the separate property of the wife and forming 
no part of the estate, did not deprive them of the allow- 
ance from the property of the estate which the law guaran- 
tied to the widow and minor children. Held, the allowance 
in lieu of the homestead must be presumed to have been 
provided for the purpose of purchasing a homestead. No 
person, however, is privileged to be protected in two home- 
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Steads; and if the family already has an existing one, which 
was the family homestead daring the life-time of the hus- 
band and at his death, though it may be the separate prop- 
erty of the wife, then the policy and objects of the law are 
fulfilled. 

Comtba: Pressley v. Robinson, 67 T. 454. 

Pressley with his wife and children occupied as a home- 
stead a tract of land containing four hundred and fifteen 
acres, which was community property; the wife died, and 
he married a widow who owned a homestead of her own; 
Pressley died and his widow married again, and with her 
husband continued to occupy the four hundred and fifteen- 
acre homestead, denying to the children of the first marriage 
the right of possession or partition, for which they brought 
suit. Held, that the plaintiffs inherited one-half from their 
mother, and the remaining half from their father, subject 
to a one-third interest for life in the defendant; and that as 
the homestead right of the defendant attached to this one- 
half during the life-time of Pressley, and the rights of the 
plaintiffs thereto, as his heirs, did not attach until his death, 
their rights to a partition were subordinate to her previ- 
ously acquired homestead right; and so long as this home- 
stead right continues, the plaintiffs cannot legally demand 
a partition of so much thereof as has been appropriated to 
a homestead. 

NOTE. 

In the opinion rendered by Chief Justice Stayton in the case of Clift 
▼. Kaufman, 60 T. 70, he says there is a partial conflict between the 
two foregoing caaee. If 00, the conflict arises from the fact that, in the 
first case, the wife is denied the homestead because she already has a 
homestead, while in the second case she is allowed to claim a home- 
stead from her husband's estate, although she has one of her own. It 
must be remembered that great stress was laid upon the fact that the 
two homesteads recognised by the court in both cases were occupied 
and used as such by the decedents at the time of their death, and much 
greater weight was given to this than to the fact that the wives liad 
homesteads of their own. The following authorities may be consulted 
upon the questions involved : Mabry v. Ward, 50 T. 404 ; Carter v. Ran- 
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dolph, 47 T. 876 ; Shryock v. Latimer, 57 T. 675 ; Putnam v. Young. 57 T. 
461 ; StoU V. Cunningham, 60 T. 666; Gilliam v. Null, 58 T. 298; King v. 
Gilleland, 60 T. 271; McLane v. Paschal, 62 T. 102; GItods v. Hudson, 
64 T. 471; Rogers v. Ragland, 42 T. 422; Hendriz v. Hendrix, 46 T. 6; 
Woodall V. Rudd, 41 T. 875; Redding v. Boyd, 64 T. 408; Griffin v. 
Mazey, 58 T. 210 ; Foreman ▼. Meroney, 62 T. 728; Clements v. Lacy, 51 
T. 150. 



§ 15. Bartlett v. Winkler, 15 T. 515. 

A retara of citatioa is saflloient which says: ^^Execated 
Febraary 1, 1854, by a certified copy this writ and copy 
of petition." If the sheriff had made his return executed 
by a copy of this writ and petition, omitting only "serving 
the defendant," it would hardly be contended that the 
service was not substantially correct, and the entry as it 
is must be recorded as service of a copy of the writ and the 
petition. 

Overruled: Graves v. Robertson, 22 T. 132, 133. 

The statutes point out the manner in which service shall 
be made, and require the sheriff to state fully the time and 
manner of the service; and it is the resolution of the court 
to insist, in future, upon a strict compliance with the pro- 
visions of the law. Article 679 requires that the sheriff or 
other officer receiving any process shall indorse thereon 
the day on which he received it, and shall execute the 
same, where not otherwise directed by the writ or citation, 
by delivering to the party or parties, in person, upon whom 
he is required to serve it, a copy thereof, and a copy of the 
petition accompanying it. 

NOTE. 

UnderhiU v. Lockett, 20 T. 180; Roberts ▼. Stockslager, 4 T. 807; 
WUlie V. Thomas, 22 T. 176; Winans v. State, 25 T. 175; Clark t. Wil- 
cox, 81 T. 828; HiU v. Grant, 88 T. 182; Bendy v. Boyoe, 87 T. 444; 
Brown v. Hunter, 88 T. 627; TuUis v. Scott, 88 T. 542; Arnold v. Scott, 
88 T. 880; Johnson v. Bartbold, 48 T. 556; Hart v. Clifton, 19 T. 56; 
Thomaason v. Bishop, 24 T. 802; Sloan v. Batte, 46 T. 215. 
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§ 16. Bender v. Crawford, 33 T. 759. 

From the 2d day of March, 1861, to the 30th of March, 
1870, the date when the state constitution was ratified by 
the United States congress, there was no republican gov- 
ernment in Texas. Four years of that period was one of 
bloody, unrelenting war. From 1865 to 1870 the statutes 
of limitation were suspended. 

Cootra: Peak v. Swindle, 68 T. 242. 

In the former disposition of this case (57 T. 149) this 
court assumed, without particularly considering when the 
constitution of 1869 took effect, that it did not take effect 
until March 30, 1870, the date when ratified by act of con- 
gress. The date when said constitution became operative 
is now directly presented. By reference to the constitution 
itself it will be seen that it was the intention of the people 
to make the constitution operative from the time of its rati- 
fication by the people, and that ratification was made by 
them at the election held on the last day of November and 
the first three days of December, 1809. Although the state 
of Texas was not entitled to representation in the United 
States congress until her constitution was by congress rati- 
fied, yet said constitution, not depending upon the act of 
congress for its validity, but on the will of the people, be- 
came operative in all its parts from the time it was ratified 
by the people. It became the supreme law of this state 
from the 3d day of December, 1869; and up to that date 
only were the statutes of limitation suspended, and from 
that date limitation began to run.. 

NOTE. 

Lewis V. Davidson, 51 T. 257 ; Campbell v. Fields, 85 T. 761 ; Benedict 
V. Franidin, 88 T. 472; Wood v. Welder, 42 T. 409; Moselej v. Lee, 87 
T. 481 ; aegg v. State. 42 T. (M)5; Grigsby y. Peak, 67 T. 142; Porter- 
field V. Taylor, 60 T. 266. 
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§ 17. Benediot v. Franklin, 38 T. 472. 

The forty-third section of the twelfth article of the con- 
stitution of 1869, suspending the statutes of limitation, has 
been declared valid in the case of Bender v. Crawford, 83 
T. 745, and subsequent cases. It is further held that it was 
perfectly competent for the people, in adopting their or- 
ganic law, so to declare such suspension, upon the maxim, 
inter arma leges silenL 

Contba: Peak v. Swindle, 68 T. 242. 

In the former disposition of this case (57 T. 149) this 
court assumed, without particularly considering when the 
constitution of 1869 took effect, that it did not take effect 
until March 30, 1870, the date when ratified by act of con- 
gress. The date when said constitution became operative 
is now directly presented. By reference to the constitu- 
tion itself it will be seen that it was the intention of the 
people to make the constitution operative from the time 
of its ratification by the people, and that ratification was 
made by them at the election held on the last day of Novem- 
ber and the first three days of December, 1869. Although 
the state of Texas was not entitled to representation in the 
United States congress until her constitution was by con- 
gress ratified, yet said constitution, not depending upon the 
act of congress for its validity, but on the will of the people, 
became operative in all of its parts from the time it was 
ratified by the people. It became the supreme law of this 
state from the 3d day of December, 1869; and up to that 
date only w^ere the statutes of limitation suspended, and 
from that date limitation began to run. 

NOTE. 

Lewis V. Davidson, 61 T. 257; Bender v. Crawford, 88 T. 769; Wood 
▼. Welder, 42 T. 409; Moeeley v, Lee, 37 T. 481 ; CampbeU v. Fields, &5 
T. 751 ; Clegg v. State, 42 T. 605; Grigsby ▼. Peak, 67 T. 142; Porterfield 
F. Taylor, 60 T. 266. 
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§ 18. Barrett v. Kelly, 31 T. 483. 

An alien may purchase land or take it by devise, but 
holds it at the will of the government. The government 
may at SLity time institute an inquest of office for the pur- 
pose of ascertaining whether he is an alien or not, and, if 
it be found that he is, the estate or possession of the land 
is immediately vested in the people of the state, who before 
had only the right or title. The people cannot enter into 
the possession of an alien without this judicial proceeding. 
His entry and possession and holding are lawful, and can 
be terminated only by regular legal proceedings, fiut when 
an alien who holds land dies, at common law it instantly 
and of necessity, without any inquest of office, escheats and 
vests in the state, because the freehold cannot be kept in 
abeyance, and he is incompetent to transmit by hereditarv 
descent. The law, quae nihil fru-atra^ never oasts the free^ 
hold upon an alien heir who cannot keep it. 

Ovbsbcled: Settegast v. Schrimpf, 35 T. 841. 

A foreigner, whether transient or domiciliated, could 
dispose of his property by contract inter vivos, or by will; 
and a devise could be made to foreigners or aliens as well 
as to natives. So, also, if a foreigner died intestate, his prop- 
erty was not subject to confiscation, but descended to his 
rightful heirs, though they were aliens or foreigners; and 
that the right aubana (that is, the right of escheat) does not 
exist under the laws of Spain. 

NOTE. 

Sabriego v. White, 80 T. 576; Andrews v. Spear, 48 T. 567; Hanrick 
T. Hanrick, 54 T. 101; Ortiz ▼. De Benavides, 61 T. 60; Merle v. An- 
drews, 4 T. 216; Osterman v. Baldwin, 6 Wall. 122; Hardy v. De Leon, 
6 T. 240; Jones v. McMaAters, 20 How. 8; White v, Sabriego^ 28 T. 
946; Jackson ▼. Adams, 7 Wend. 868. 
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§ 19. Bennett v. Gamble, 1 T. 133. 

The common-law doctrine is believed to be well estab- 
lished that an execation, valid at the time it is placed in the 
hands of the sheriff, cannot be suspended by the death of 
either of the parties, but the sheriff mast go on to execute 
it; and the reason assigned is, that as it is an entire thing, 
and having properly issaed, its functions must be performed 
by the sheriff in obedience to its mandate. But if the fieri 
facias bears test after the death of the plaintiff or defend- 
ant, it is void. An original fieri facias at common law 
bore test the term at which the judgment was obtained and 
ran from term to term ; that is to say, it issued from one 
term and had to be returned to the succeeding term. It 
seems from the above rule the conclusion would be that, 
although the death of a party after the execution has issued 
will not abate it, for the above reason, that it must go on 
and perform its appropriate functions. Yet if the money 
is not made, and the process returned not satisfied, and an 
alias has to be resorted to, the legal representative of the 
deceased must be made a party. 

Ovebbuled: Conkrite v. Hart, 10 T. 141. 

The execution was issued during the life-time of the de- 
fendant, and was levied on the property and sold after his 
death. Held, that at common law, if the execution is valid 
at the time it is placed in the hands of the sheriff, it is not 
abated either by the death of plaintiff or defendant, but the 
sheriff may proceed to make the money. Yet that princi- 
ple of common law is not applicable here, for the reason 
that the same has been abrogated by our probate law^ and 
judgment liens on the estates of deceased persons, like a 
mortgage lien, can only be enforced by an application to 
the probate court, and not by execution. The execution in 
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this case having abated by the death of the defendant be- 
fore the sale, no title could be acquired thereby. 

NOTK 

Taylor v. Snow, 47 T. 463; Emmons v. Williams, 28 T. 779; MoMiller 
V. Butler, 20 T. 402; Chandler v. Burdett, 20 T. 42; Webb v. Mallard, 
27 T. 80; Taylor v. Snow, 47 T. 462; Kitchen v. Crawford, 18 T. 616; 
Robertson v. Paul, 16 T. 470; Boggess v. Lilly, 18 T. 200. 

While the case of Conkrite v. Hart overruled the case of Bennett v. 
Gamble, it must be remembered that the first-named case has been 
questioned by the case of Webb v. Mallard, which practically reinstates 
the case of Bennett ^. Gamble. 



§ 20. Bird v. Montgomery, 34 T. 714. 

No second salt to settle boundaries is allowed bv the law 
of this state, by and between the same parties and in rela- 
tion to the same subject-matter; and when suits are, in 
their real nature, suits to settle disputed boundaries, it is 
immaterial that nominally and in form they are brought 
as actions of trespass to try title ; and the defense of res 
adjudicata is available against the second suits in like man- 
ner as though the suits were, in form as well as in fact, 
equitable proceedings for the settlement of disputed bound- 
ary. 

Questioned: Barbee v. Eufus, 60 T. 167. 

This is a second suit between the same parties. The ob- 
ject of each suit was the same. The title of each in both 
suits was admitted to be good. The evidence disclosed, 
and it was a fact practically conceded on all hands, that 
the only question in dispute was as to the true boundary 
line between the parties. In such cases, where the question 
is not one of title, but of boundary alone, the plaintiff is not, 
under the statute, entitled to his second action. 

NOTE. 

While the last case approves the principle announced in the first, yet 
it states that it cannot be regarded as authority under the decision in 
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Taylor v. Murphey, 50 T. 295. I understand that case as only affecting 
decisions made by the supreme court organized under the reconstruc- 
tion acts known as the provisionai or military supreme court. The de- 
cisions of the military supreme court begun in 80 T. 875, and ended in 
88 T. 883. The case of Bird v. Montgomery was decided by a supreme 
court regularly organized under the constitution of 1869, and therefore 
the decisions are not in the category of cases criticised in Taylor v. Mur- 
phey. Hall v. Wooters, 54 T. 281 ; Spenoe v. McGowan, 53 T. 8U; San 
Patricio ▼. Mathis, 58 T. 242. 



§ 21. Berlin v. Bums, 17 T. 536, 537, 538. 

The defendants, among other matters, pleaded that the 
original contract, being for the sale of the homestead with- 
out the consent of the wife, was void. The contract for the 
sale of the homestead was made without the consent of the 
wife, and she still refused her assent at the attempted exe- 
cution of the conveyance. That the land was the home- 
stead of the defendant was well known to the plaintiffs. 
Now, though a contract for the sale of a homestead by the 
husband without the consent of the wife may not in all 
respects be void, as, for instance, where after such contract 
the land is abandoned and another homestead is selected 
by the husband and wife, there being no necessity or de- 
mand that the proceeds of the sale of the first should be 
applied to the purchase of the second homestead, the con- 
tract for the sale by the husband alone might under such 
circumstances be enforced. Yet no contract for the sale of 
land which continues to be the homestead of the family can 
be enforced without or against the consent of the wife; her 
consent is a primary element of the validity of sales of the 
homestead. This must be freely given without undue in- 
fluence by the husband or others. The policy of the law 
provided the homestead as a shelter for the family, in the 
enjoyment of which the wife cannot be disturbed without 
her own assent; and any engagement or contract binding 
the husband, expressly or by implication, to procure such 
assent, is obnoxious to such policy and not binding upon 
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him. Consequently contracts for the sale of the homestead 
by the husband without the consent of the wife, though not 
utterly void under all contingencies, yet have no binding 
obligation on the husband in cases where the wife refuses 
her assent to such sales. In contemplation of law no dam- 
age results to the vendee from the breach of such contracts; 
the covenant, so far as it imposes duty on the husband to 
procure the assent of the wife, is contrary to law, and the 
supposed damage arising from its breach is of no valid con- 
sideration for a subsequent contract, whether by way of 
compromise or as a payment in full for such damages. 
There was no valid consideration, then, for the note in this 
case; consequently there was no error in the judgment for 
the defendant. 

Contba: Brewer v. Wall, 23 T. 589. 

It is true that a husband is not at liberty to alienate the 
homestead during the wife's life without her consent. But 
we cannot perceive that a bond executed by him in his 
wife's life-time, conditioned that he will convey his home- 
stead with a perfect title at. a future time, would be a void 
instrument in contemplation of law. We think such a bond 
would be binding upon the husband, and that upon a breach 
of it, damages might be recovered against him by suit upon 
the bond. Undoubtedl}'' a bond to compel the wife to con- 
vey at a future time would be void, because it would be an 
undertaking to do an unlawful thing. But a bond by the 
husband to make title at some future day to a certain tract 
of land, the same being the homestead of the obligor and 
his wife and children, would not be an unlawful undertak- 
ing. Such a contract might be entered into in the con- 
fident expectation that the wife would freely make the 
necessary conveyance; or it might be entered into with the 
intention to acquire another homestead before the time 
elapsed for the performance of the bond. It is true that while 
the premises which the party might so undertake by his 
bond to convey remained the homestead of the obligor and 
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his wife, the coarts wonld not decree a specifio performanoe 
of the bond. But if the wife should die before the time 
expired for the performance of the bond, or if before the 
expiration of that time the obligor in the bond and bis wife 
should acquire another homestead, then the courts might 
decree specific performance of the bond; because every 
legal obstacle to a specific performance would be removed. 

NOTE. 

There is such a conflict between the two foregoing decisions that 
the last is understood as limiting the first. Allison ▼. Schillinj^, 27 T. 
i54; Wright v. Hays. 34 T. 258; Brewer t. Wall, 23 T. 585; Cross v. 
Everte, 28 T. 523; Campbell t. EUiott, 52 T. 158; Bodgers t. Renshaw, 
87 T. 625. 



§ 22. Betbje v. Railroad Co. 26 T. 604. 

In a suit against a railroad company for injury done to 
cattle by its trains while in transit upon the track, it is in- 
cumbent upon the plaintiff to prove negligence upon the 
part of the company in order to entitle him to recover. 

Qubstionbd: Tex. Central E'y Co. v. Childress, 64 T. 849. 

The clear meaning of the statute, as derived from its 
language, is that if the owner of the stock proves that it 
has been killed or injured by the cars of the company, he 
shall recover damages, unless they prove that their road 
was fenced, in which event he shall recover, unless the in- 
jury resulted from want of ordinary care on the part of 
the railroad company. The case of Bethje v. Bailroad 
Company, 26 T. 604, cited to support an opposite view, is 
not so reported that it can be told whether it arose before 
or after the introduction of the foregoing provision into 
our statutory law. It is presumable, however, that the 
cause of action arose before the passage of the law, or some 
allusion would have been made to the statute in the argu- 
ment of the attorneys or the opinion of the court. That 
case announced a principle of common law which the stat- 
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ate was intended to repeal in its application to the killing 
or injury of live-stock upon the nnfenced track of a rail- 
road within this state. 

NOTE. 

The act referred to in the foregoing case went into force on the 8th 
day of February, 1860. The case of Bethje v. Railroad Company must 
have arisen before the act of 1800 was passed, as the next case reported in 
the same volume (26 T.) was tried by the same district judge in the spring 
of 1857. But if upon investigation it should be found that the first case 
arose after the act of 1860, then the case must be considered as over- 
ruled. Railroad Co. v. Miller, Ct App. Cases, sec. 268; Railway Ca v. 
Cocke, 64 T. 161. 



§ 23. Blackwell v. Bamett, 52 T. 331. 

A deed of trast cannot be executed by the trustee afier 
the debt which it is given to secure is barred by the stat- 
ute of limitation; and such a sale will be restrained by in- 
junction, even though the trustee has advertised the land 
for sale prior to the time at which the debt became barred, 
the date of contemplated sale being after that period. 

Overruled: Qoldfrank, Frank & Co. v. Young, 64 T. 434- 
439. 

It may be considered as the settled law of this state that 
in actions for the recovery of debt, and like actions, the 
statutes of limitation affect the remedy solely. The law 
denies to the holder of the claim any remedy through the 
courts for its assertion or enforcement, but does not declare 
the debt satisfied as by payment, or otherwise so totally 
annulled as to be deemed to have no existence on which 
any right may be based. If the appellants had brought an 
action at law upon their note, or had sought a foreclosure 
of the trust deed in an equity proceeding, no court in this 
state would have given them any relief, if the appellee 
relied upon the bar of the statute. In this case, however, 
Uio appellee comes into a court of equity and makes known 
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that he borrowed $6,000 from the appellants, for which he 
executed to thein his promissory note, which has never 
been paid, and that to secure them he executed to a trustee 
a deed of trust, through which he empowered the trustee, 
without limitation as to time, to sell the property therein 
named, and to appropriate the proceeds to the payment of 
the debt. His praj^er is that the appellants be forever re- 
strained from enforcing the payment of the debt admitted 
to be justl}^ due to them, in the manner in which he has 
expressly contracted they might enforce it; and upon what 
ground does he ask such relief from a court of equity? 

The maxim that he who seeks equity must do equity, 
while not enforced in the entirety of its broad, general 
sense, yet is enforced in courts of equity in a sense broad 
enough to deny to the appellee any relief under averments 
of this petition. 

NOTE. 

Sprague v. Ireland, 86 T. 655; Spann ▼. Sterns, 18 T. 571; Hudson ▼. 
Wilkinson, 61 T. 609; Gautier ▼. Franklin, 1 T. 732; De Cordova v. 
Galveston, 4 T. 473, 474; Fisk v. Wilson, 15 T. 435; Ware v. Bennett, 
18 T. 807; Duty v. Graham, 12 T. 428; Perkins ▼. Sterne, 23 T. 561; 
Cason ▼. Chambers, 62 T. 806. 



§ 24. Blanton v. Mayes, 58 T. 427. 

A will named as executors three persons, " and the sur- 
vivor of them," with power to sell land, to pay debts and 
administer the estate independently of the probate court, 
all being alive. Only one qualified, who sold the land of 
the estate without an order of sale from the probate court. 
Held that, as the trust was conferred upon all, one could 
not exercise the extraordinary powers named in the will by 
virtue of that instrument alone, but only derive his author- 
ity from the court and act by virtue of its orders. The 
legislature did not intend to extend or aid in extending the 
independent features of such wills. 

The effect of the statute upon the direct questions under 
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consideration is referable to and dependent upon the terms 
of the will; and where the will, as in this case, creates the 
trust upon the personal confidence in the particular per- 
sons named and the survivor of them, and where one or 
more of them refuses to qualify, it was intended that such 
of them as should be willing to act should be appointed; 
but as the contingency upon which the will by its terms 
had authorized a less number than the whole to act had 
not happened, then, under such circumstances, the inde- 
pendent features of the will should be considered as of no 
effect, and those qualifying should administer the estate as 
in other cases under the order of the probate court. 

Contra: Mayes v. Blanton, 67 T. 247. 

On a former appeal it was decided that one of the per- 
sons named as executors had no power under the will (the 
others living) to sell the property; but that opinion does not 
decide that the executor who qualified was not empowered 
to sell the property of the estate to pay debts, unless he did 
so under an order of the probate court in course of a regu- 
lar administration. That must be regarded as an open 
question in this case. However, the record shows that the 
executor under the letters testamentary had the apparent, 
if not the real, power to do every act which an executor 
administering an estate under the provisions of a will freed 
from the control of the probate court may ordinarily do. 

NOTE. 

The profession have generally understood the case of Blanton ▼. 
Mayes as deciding that when three persons and the survivor of them 
are named as executors in an independent will, with powers of sale, 
and only one qualifying (the other two living), he cannot sell without 
an order of the probate oourtt and has no greater powers than an ad- 
minbtrator with the will annexed : nor does the case of Mayes ▼. Blan- 
ton deny the soundness of the principle, but still leaves it an open 
question. In order to maintain the principle which ib understood to 
be announced in Blanton v. Mayes the following cases must be over- 
ruled : Johnson ▼. Bowden, 42 T. 674 : Langley v. Harris, 28 T. 569 ; 
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Anderson ▼. Stockdale, 63 T. 64. See, also, Hart ▼. Rust, 40 T. 574 
Crosby ▼. Houston, 1 T. 208 ; Howard ▼. Johnson, 60 T. 655. See the 
case of Roberts v. Connellee, 71 T. 15, which discusses at some length 
the two conflicting cases. 



§ 25. Bledsoe v. L & O. N. R'y Co. 40 T. 553, 556, 
561, 562, 563, 565. 

This case is brought here by an appeal from the judg- 
ment of the district court of Travis county awarding a 
peremptory mandamus against the appellant, A. Bledsoe, 
comptroller of the state of Texas, and commanding him to 
countersign and register five hundred state bonds calling 
for $1,000 each. Has the district court the power and au- 
thority to compel the comptroller of the state of Texas to 
countersign and register the state bonds? It is sufficient 
to say that the proceeding by mandamus has for its object 
the enforcement of a duty, and that it has ever been re- 
garded as an extraordinary remedy subject to important 
restrictions. A inandamus will issue to an officer of the 
government only when the duty to be performed is minis- 
terial in its character; and when a duty is imposed upon 
the officer requiring the exercise of judgment or discretion 
a mandamus will not lie. The control and management of 
the fiscal affairs of a government is of the s^v^ highest im- 
fK)rtunce. This power is given to the comptroller. He being 
thus placed at the head of the fiscal department, clothed 
with the power of directii\g the same and entitled to bring 
to his aid able counsel, surely it was intended that in all 
matters pertaining to the duties of his office, under the con- 
stitution, he should exercise judgment and discretion. To 
countersign and register state bonds would manifestly be 
an official act, and one pertaining to his general duties 
under the constitution ; for that done, the bonds would stand 
as audited and perfected claims against the treasury. It is 
considered that the district court has not the power and 
authority under the constitution to compel an officer of the 
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executive department of the government to perform an 
official duty. This conclusion must follow from the struct- 
ure of our government, and the distribution of power under 
the constitution between the three independent departments 
of government. The second article of the constitution pro- 
vides tiiat ^^the powers of the government of the state of 
Texas shall be divided into three distinct departments, and 
each of them be confined to a separate body of magistracy, 
to wit: those which are legislative to one, those which are 
executive to another, and those which are judicial to an- 
other; and no person or coUeotion of persons^ being of one of 
these departments^ shall exercise any power properly attached 
to either of the others^ except in the instance herein expressly 
permitted." Here is a direct prohibition of the blending 
of the departments. It contemplates that the persons em- 
ployed in each department will be wise enough and honest 
enough to discharge the duties intrusted to them, without 
the aid or interference of the others; and it is a full war- 
rant for each department to disregard and repel such inter- 
ference; and, as before said, each one of these departments 
acts under a delegated limited authority, and if one exceed 
its authority by usurping powers not belonging to it, its act 
is a nullity, not binding the other departments, and may be 
totally disregarded by them. If the governor were to dic- 
tate to the judges the judgment to be pronounced, and en- 
force obedience by his power over the militia, the usurpation 
would be startling indeed, and too plain for discussion. 
Not any more so in principle, however, than for the dis- 
trict court of Travis county, or the supreme court of the 
state, to require by its mandate that the governor of the 
state shall sign a patent to land, or the comptroller shall 
audit an account, or the treasurer of the state shall pay a 
draft upon the treasury. 

Ovebeulbd: Kuechler v. Wright, 40 T. 620, 630. 

After a careful examination of the conflicting decisions 
of different courts on the question, the better doctrine 
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seems to be that the governor is not an exception to ibe 
general rule that all public officers may by mandamics bo 
compelled to perform an act clearly defined and enjoineil 
by the law, and which is merely ministerial in its nature, 
and neither involves any discretion nor leaves any alterna- 
tive. An examination of the cases in which it has been 
decided that the writ will not issue to the governor shows 
that it is so held on grounds not applicable to any other 
officer of the executive department This is plainly evi- 
dent from the fact that in all the states in which these de« 
cisions have been made it is well established that mandamus 
will lie to compel the heads of executive departments to 
perform mere ministerial duty. All the officers of the 
government, except the president of the United States and 
the executives of the states, are liable to have their acts 
examined into by a court of justice. It is a well-settled 
principle that mandamus will lie against the heads of de- 
partments of the federal and state governments to compel . 
them to perform a mere ministerial act imposed upon them 
by law, though not in those acts requiring the exercise 
of judgment and discretion. In many cases it is unques- 
tionable that the head of an executive department may be 
required by judicial process to perform a legal duty, while 
in other cases, in our judgment, the courts would be entirely 
without jurisdiction; and as regards such an officer, we 
should consider the nature of the case, and the duty to be 
performed must determine the right of the court to inter- 
fere in each particular instance. Where the head of a 
department acts as the mere assistant or agent of the ex- 
ecutive in the performance of a political or discretionary 
act, he is not more subject to the control of the conrts than 
the chief executive himself; but where a ministerial act is 
required to be done by him independently of the executive, 
though in a certain sense he is an executive officer, it would 
be as idle to dispute his responsibility to legal process as it 
v.'ould be to make the same claim to exemption on behaU' 
of an officer intrusted with similar duties of a lower grade. 
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This is emphatically the case under the constitution of this 
state, which provides for the election of state and inferior 
officers alike by the people, and makes the chief officers of 
the state below the governor as independent of his control 
in the performance of their duties as are the officers of the 
counties or of the townships. 

NOTE. 

Gommiasioner ▼. Smith, 6 T. 478; Arberry v. Beavers, 6 T. 457; Hor- 
ton T. Pace, T. 81; Puckett t. White, 23 T. 650; Railway Ck>. ▼. 
Randolph, 24 T. 817; Durrett ▼. Croeby, 28 T. 687; Railway Ca ▼. 
CommiBsioner, 86 T. 882; Decatur ▼. Paulding. 14 Peters, 516; Horton 
T. Brown, 2 T. 78; Ward v. Townsend, 2 T. 581 ; Glaasoock t. Commie- 
Bioner, 8 T. 53; Bracken ▼. Wells, 8 T. 90; Davis ▼. Gray, 16 Wallace, 
208; Wright v. Defreer, 8 Ind. 298; Johnson ▼. Higgans, 8 Met. (Ky.) 
566; People ▼. Draper, 15 N. T. 545; Marrion ▼. Smith, 8 R. I. 192; Law 
T. Towns, 8 Qa. 860; Harpending ▼. Haight, 89 Gal. 189. 

Since the opinion in the case of Bledsoe v. Railway Co. was rendered, 
the law, as it then existed, has been amended prohibiting the issuance 
of the writ against any of the officers of the executive department of 
the government. Saylee* Civil Statutes, art 8488a, sec. 4 



§ 26. Bogers v. Lilly, 18 T. 200. 

'^ The general proposition stated by Lord Mansfield in 
Falkney v. Baynous, that if one person pays the debt of 
another at his reqnest, an action may be sustained to re- 
cover the money, although the original contract was un- 
lawful, goes far to decide the question now before the court. 
That the person who paid the money knew it was paid in 
discharge of a debt not recoverable at law has never been 
held to alter the case. A subsequent express promise is 
undoubtedly equivalent to a previous request." 

Ovebbuled: Seeligson v. Lewis & Williams, 65 T. 217. 

The above case seems to place the right to recover on the 
ground that the person who makes the payment at the re- 
quest of another is practically a lender of money, and that 
such lending constitutes a valid consideration for a promise, 
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which will not be affected by the illegality of the trans- 
action out of which grew the claim paid. This assumption 
seems unsound, unless the person to whom the promise is 
made be a stranger to the illegal transaction. 

The rule is now well settled, that, where the contract 
grows immediately out of and is connected with an illegal 
or immoral act, a court of justice will not enforce it. And 
if the contract be in part only connected with the illegal 
transaction and growing immediately out of it, though it 
be in fact a new contract, it is equally tainted by it 

NOTE. 

MiUs T. Johnson, 23 T. 808; De Leon ▼. Trevino, 40 T. 88; PfeaflFer v. 
Maitby, 54 T. 460; Read ▼. Smith, 60 T. 879; Monroe t. SmeUj, 25 T. 
587; Conner ▼. Mackey, 20 T. 748; Melchert t. Telegraph Co. 11 Fed. 
Rep. 105; Armstrong ▼. Toler, 11 Wheaton»261; Barnard ▼. Backhaus, 
63 Wis. 603; Norvell v. Oury, 18 T. 81. 



§ 27. Borden v. McBa.e, 46 T. 397. 

A levy upon lands under an execution fixes a lien, which 
upon sale under execution or venditioni exponas passes the 
title against the unrecorded deed; nor is the title thus 
purchased affected by notice after the levy but before the 
sale. 

LikiTro: Senter v. Lambeth, 59 T. 263. 

The above decision only applies to cases where the third 
party to be affected by the unrecorded conveyance ac- 
quired thereby the legal title; or where his right or interest 
is represented by some written instrument that is required 
or permitted by law to be recorded, and which he has neg- 
lected to record, and of which the judgment creditor had 
no actual notice at the date of the acquisition of his lien. 
This court has never held that the doctrines above an- 
nounced applied to cases where the rights of a third party, 
as in this case, for example, claiming through or under the 
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judgment debtor, were purelj'' equitable in their character, 
and which were not in their nature susceptible of registra- 
tion, when actual notice of such equitable title was brought 
home to the purchaser before the sale and purchase. 

NOTE. 

Parker v. Coop, 60 T. Ill; Blaiikenship v. Douglas. 26 T. 225; Wal- 
lace v..CampbeU, 54 T. 290; Ay res v. Duprey, 27 T. 694; Grace v. Wade, 
45 T. 522; Grimes v. Hobson, 46 T. 416; Bonner ▼. Dale, 62 T. 800; Ross 
V. Kornrumpf, 64 T. 394; Catlin v. Bennett, 47 T. 170; Cavanaugh v. 
Peterson, 47 T. 207; Linn v. Le Ck)mpte, 47 T. 443; Taylor v. Harrison, 
47 T. 400; Barrett v. Barrett, 81 T. 844; Orme v. Roberts, 83 T. 768; 
Farley v. McAllister, 89 T. 602; Delespinev. Campbell, 52 T. 4; Rawles 
V. Perkey, 50 T. 831; Main warring v. Templeman, 51 T. 205; Crawford 
V. Bonner, 53 T. 194; Price v. Cole, 85 T. 471 ; GiUum v. Collier & Rich- 
ardson, 53 T. 592; McKeen v. Sultenfuss, 61 T. 825; McKamey v. Thorp 
61 T. 64a 



§ 28. Boze V. Davis, 14 T. 331. 

Plaintiff being comfortably settled on his farm in Ala- 
bama was promised by the father of defendant that if he 
would sell his farm and move to Texas he wonld give him 
one hundred acres of land. Plaintiff accepted the offer, 
sold his farm and brought his family to Texas, settled on 
the land designated, paid for surveying, and built houses 
and improvements thereon, where he lived for three years, 
the donor all the while recognizing plaintiff as owner of 
the land, yet died without making title. Held, that courts 
of equity will not enforce specifically contracts for title to 
land unless founded on a consideration deemed valuable in 
law, nor will they interfere to support or enforce the rights 
of volunteers. Imperfect gifts will receive no aid, but the 
parties must be left where the law finds them. 

Doubted: Hendricks v. Snediker, 30 T. 306. 

It seems diflBcult, on correct legal principle, to call a party 
a volunteer who, on the faith of a parol agreement, has 
n;one into possession and expended his means in improve- 
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raents, or tell why the court should withhold from him all 
relief, and yet interpose for the protection of a parol par- 
chaser, although the actual expenditure by the latter may 
be far less than that of the former. It is a familiar doc- 
trine that there need be no pecuniary benefit passing to the 
vendor to make a consideration valuable. Anything inju- 
rious or detrimental to the other party is equally operative 
in making the contract binding. 

NOTE. 

Carlin y. Hendricks, 85 T. 226; Murphy ▼. Steele, 48 T. 181; King v. 
Thompson, Pet. 204; Kirksey ▼. Kirksey, 8 Ala. 18; Shepardv. Biven, 
GiU, 82. 

§ 28a. Brown v. Franklin, 44 T. 559. 

An administrator de bonis non cannot maintain an action 
against his predecessor to annul a fraudulent sale of real 
estate made by him by order of and approved by the pro 
bate court. 

Overruled: Todd v. Willis, 66 T. 712. 

An administrator de bonis non has power to maintain a 
proceeding to set aside a fraudulent sale made by a formei 
administrator, even when such sale has been confirmed by 
the probate court. 

NOTE. 

De Witt V. Miller, 9 T. 248; Cochran v. Thonipaon, 18 T. 652; Gid- 
dlDgs ▼. Steele, 28 T. 748; Parsons ▼. Burdett, 26 T. 157; McDonald v. 
Alford, 82 T. 86; Murphy v. Menard, 11 T. 687; Burdett v. Silsbee. 15 
T. 605; Evans v. Oakley, 2 T. 184; Johnson v. Hogan, 87 T. 78. 



§ 29. Burton v. Anderson, 1 T. 97, 98. 

It is further objected that there is no allegation in the 

petition that the contract or indebtedness originated in the 

state of Alabama. The petition ought certainly to contain 

substantially enough to let in evidence of the ground of 

1 Kino's Confl.Cas.— 5 65 
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action. The matter averred sets up a transitory right of 
action in the plaintiff, and whether such a right carried in- 
terest as an incident or not seems to be a matter of proof, 
after proving the essential grounds of the action. At any 
rate, the objection, if it exists, should be made to the admis- 
sibility of such testimony in the court below; and if not so 
made, it cannot be a ground of error in this court. 

Oontba: Ramsay v. McOauley, 2 T. 189, 192. 

The rate of interest in a foreign country must be averred 
in the petition and proven upon the trial to authorize a ver- 
dict or judgment for the same. 

The facts upon which plaintiff's right to recover depends 
must be averred in the petition; and not having been 
averred cannot be supplied by any presumption in favor of 
the verdict, since no evidence could legally have been ad- 
mitted of a fact not averred, upon which the plaintiff's right 
to recover depended. It is not such an omission as can be 
cured by verdict. The omission of alleging a matter in the 
pleadings which is essential to the action is never cured by 
verdict. 

NOTE. 

Hill ▼. George, 6 T. 91; Trabue v. Stonum, 30 T. 454; Graves t. Far- 
qahar, 20 T. 450; Cook v. Crawford, 1 T. 9; Andrewa v. Hoxie, 5 T. 471 ; 
Wheeler v. Pope, 5 T. 263; Able v. McMurray, 10 T. 850; Ingram v. 
Drinkard, 14 T. 852; Cloud ▼. Smith, 1 T. 103; Moeeby ▼. Burrow, 53 T. 
896; Crook ▼. McGreal, 8 T. 490. 

In the case of Ramsay v. McCauley there is to be found a note by 
Judge Wheeler, evidently written after the opinion was delivered, in 
which he seems to doubt the oorrectnees of the last opinion. 



§ 30. Brown y. Ector, 19 T. 349. 

Independent of the statute the separate property of the 
wife is liable for family necessaries, in cases where the has- 
band is insolvent and there is no ooramanity property. 
The rale in relation to the liability of the separate estate 
of the wife (outside of the statute) is subject to modifica- 
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tions, depending on the amount of the property and the 
ability of the hasband to support himself. 

Overruled as Dicta: Haynes v. Stoval, 23 T. 628. • 

The wife is under no legal obligation to maintain the 
husband out of her separate estate. The rules applied by 
courts of chancery in England to estates limited to the sole 
and separate use of married women are not applicable to 
the wife's statutory separate estate here. Expressions to 
be found in the opinions of this court to the effect that the 
wife's separate estate is liable in equity, independent of the 
statute, for necessaries for the husband or his children by a 
former marriage, are mere obiter dicta, and are not to be 
regarded as authoritative decisions of this court. 

NOTE. 

Magee v. White, 28 T. 1S4; Cartwright v. HoUis, 5 T. 163; HoUis v. 
Francois, 6 T. 105; Milburn ▼. Walker, 11 T. 829; Shelby ▼. Bartis* 18 
T. 644; Howard ▼. York, 20 T. 670; Hutchios ▼. Underwood, 27 T. 206; 
Stanberry v. Nichols, 80 T. 149; Harris v. WUliams, 44 T. 125; Rhodes 
V. Gibbs, 89 T. 432; Snow ▼. Mather, 52 T. 658; Christmas t. Smith, 
10 T. 128; McFaddin v. Grumpier, 20 T. 874 

§ 31. Byrne y. Fagan, 16 T. 899. 

The owner of lands granted to him by the government 
should, in the exercise of vigilance, record his grant and 
examine as to their proper delineation on the county map; 
yet he is not for his own security or for the preservation 
of his rights compelled to the performance of these acts, 
provided his grant is deposited in the general land office; 
and if so deposited it becomes notice to the government 
and those claiming under it that the land granted has 
ceased to be a part of the public domain, and not liable to 
subsequent grant or location. 

Doubted: King v. Elson, 80 T. 255. 

A parity of reasoning leads to the conclusion that the 
title of the elder grant, if otherwise susceptible of being 
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Ovebeuled: Johnson v. Harrison, 48 T. 265. 

On the death of the wife her estate became entitled to 
one-half of the community property, bat her heirs, the ap- 
pellees, can claim and finally hold only sach portion as may 
remain after payment of all just demands against the com- 
munity. The right of the surviving husband to discharge 
the debts of the community is recognized, and sales of 
community property made by him for that purpose cannot 
be disturbed. Prima faciei the heir is entitled to half of 
the community; and the burden of proving the existence of 
the community debts devolves on him who disputes the 
right of the heir, as it is a matter purely of defense. 

NOTE. 

Robinson v. McDonald, 11 T. 385; Duncan v. Rawls, 16 T. 478; Wil- 
kinson ▼. Wilkinson, 20 T. 288; Thompson ▼. Cragg, 24 T. 582; MitcheU 
V. Marr, 28 T. 829; Walker v. Howard, 84 T. 478; Mageo v. Rice, 37 T. 
500; Carter ▼. Conner, 60 T. 58; Jones ▼. Jones, 15 T. 143; Straiuler ▼. 
Coe, 15 T. 221; Claiborne v. Tanner, 18 T. 68; Primni v. Barton, 18 T. 
206; Higgins v. Johnson, 20 T. 389; Soye v. McCalJister, 18 T. 80; Soye 
V. Maverick. 18 T. 100; Good v. Coombs, 28T. 31; Sossaman v. Powell, 
21 T. 686; Wall v. Clark, 19 T. 324; Sparks v. Spence,40T. 698; Yancy 
V. Batte, 48 T. 57; Parker v. Parker, 10 T. 85: Bartlett v. Cocke, 15 T. 
471 ; Monroe v. Leigh, 15 T. 519; Maxwell v. Guyton, 20 T. 202; Cordier 
V. Cage, 44 T. 533; Mitchell ▼. De Witt, 20 T. 299; Veramendi ▼. Hutch- 
ins, 48 T. 531 ; Moody v. Butler, 68 T. 210; Veramendi ▼. Hutchins, 56 T. 
414; Watkins v. Hall, 57 T. 1. 



§ 34. Burns v. Jones, 37 T. 51. 

Service of a citation by a constable residing within the 
limits of the conntj, though he be elected or appointed to 
serve within a city, town or village, is a sufficient compli- 
ance with the statute. 

Questioned: Bobinson v. Schmidt, 48 T. 17. 

When the sheriff is a party to a cause and is thus dis- 
qualified from serving process therein, that duty devolves 
upon the constable of the precinct in which the party to 
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be served resides. Nor can servioe in such a case be made 
by a marshal of a city, town or village; for to so hold 
would be a palpable departure from the obvious purpose 
and plain language of the constitution. 

NOTE. 

McClane ▼. Rogers, 42 T. 214: OliphaDt ▼. Dallas, 15 T. 140; Kirk v. 
Murphy, 16 T. 654; Boyden v. McClane, 42 T. 18a 



§ 35. Cahn v. Bonnett, 62 T. 674. 

The ordinary signification of the term trespass is a wrong- 
ful interference with others' personal or property rights. 
In an action for damages resulting from the wrongful suing 
out of a writ of attachment, the pith of the action is the 
wrongful interference with plaintiflTs property rights. If 
it be admitted that the trespass in such case must be con- 
sidered as committed in the county where the aflSdavit was 
filed and the writ issued, still the suit can be maintained 
in the county where the property was seized. 

Overruled: Hilliard & Hilliard v. Blum, 65 T. 291. 

The rule that suits for malicious prosecution must be 
commenced in the county where the process of the law 
was unjustly and maliciously sued out, is adhered to; for a 
proper and legal execution of such process according to its 
mandates, the officer of the law to whom it is directed in- 
curs no liability to the injured party. But if the officer 
goes further, and, overstepping the bounds of discretion al- 
lowed him by the writ, makes use of it to wrongfully and 
unnecessarily oppress and injure the defendant, he commits 
a trespass for which a civil action will lie against him. If 
the plaintiff in attachment instigates or countenances such 
wrong and oppression, he becomes a participant in the tres- 
pass, and is liable to suit either in the courts of his resi- 
dence, or in that in which the proceedings are commenced, 
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or in that in which the trespass by the oflScer was commit- 
ted. Any expressions to be found in Cahn v. Bennett, 62 
T. 674, or any other cases in our reports, which appear to be 
inconsistent with these rules, will not be hereafter regarded 
as authoritative. 

NOTE. 

Hubbard v. Lord, 59 T. 884; Caruthers v. Mcllhenny, 68 T. 188; 
Jacobs V. Crum, 63 T. 401; Blalock v. RandaU, 76 III. 224; Rhodes y. 
King, 52 Ala. 272; Conpol v. Ward, 106 Mass. 289; Johnson v. Mazon^ 
28 Mich. 129. Since the opinion in the case of Hilliard v. Blum was 
rendered the law has been amended, and allows the suit to be brought 
in the county from which the writ issued or in which the levy was 
made. Acts of 1887, page 49. 



§ 36. Caldwell v. Haley, 3 T. 321. 

An aflSdavit for the attachment was made, but plaintiff's 
petition was not sworn to. Held, the provision of the statute 
was not oomplied with. It has been the uniform practice 
in proceedings by attachment to require a literal compli- 
ance with the requirements of the statute. The writ in this 
case was issued against the express prohibition of the stat- 
ute, and the court below erred in refusing to quash the writ 
on motion of the defendant. 

Contra.: Lewis & Baker v. Stewart, 62 T. 354. 

Attachments have always been upheld, although the pe- 
tition was not sworn to, if the affidavit included the ma- 
terial issuable matters of the petition; and the ordinary 
oath taken for an attachment has been construed to include 
all such matters. 

NOTK 

Schrimpf y. McArdle, 18 T. 371; Primrose v. Roden, 14 T. 1; Dun- 
nenbaum v. Schram, 59 T. 281 ; Espey v. Heidenheimer, 58 T. 662 ; Mor- 
gan V. Johnson, 15 T. 569; SeaweU v. Lowery, 16 T. 51: Wright v. 
Bagland, 18 T. 292; Barbee v. Holder, 24 T. 226; Morrison ▼. Kennedy, 
31 T. 217; Briggs v. Smith, 13 T. 271. 
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§ 37. Calvit V. McFadden, 13 T. 326. 

This case adopts the measure of damages as stated in 
Randon v. Barton, 4 T. 293, which is as follows: When 
contracts for the sale of chattels are broken by the failure of 
the vendor to deliver the property according to the terms 
of the contract, it is well settled that, as a general rule, the 
measure of damages is the difference between the price 
contracted to be paid and the value of the article at the 
time when it should be delivered, upon the ground that 
this is the plaintiff's real loss, and that with this sum he can 
go into the market and supply himself with the same arti- 
cle from another vendor. But where the purchaser has 
paid the price in advance he is entitled to the best price he 
could have obtained for the article up to the time of the 
settlement of the question. 

Limited: Heilbroner v. Douglas, 45 T. 407. 

Where the money or other consideration for the article 
contracted for has not been paid in advance of the time 
when it was to have been delivered, or when extraordinary 
circumstances have occurred to produce extreme prices in 
the article during a long period of time, and the suit has 
been protracted without any fault of the defendant, or 
when the article contracted for is of a perishable nature, or 
such as is to be readily parted with if delivered, or when 
there are other circumstances attending the transaction, 
not in the ordinary course of trade, calculated to render 
such measure of damages inequitable and unjust, the rule 
of the highest price in the intervening time would not be 
applicable, but the ordinary rule might be more appropri- 
ate, which is to allow the value of the article at the time 
agreed on for delivery, and interest on that amount 

NOTR 
Masterson v. Goodlet, 46 T. 403; ADderson y. Duffleld, 8 T. 887; 
Scranton v. Tilley, 16 T. 183; AndinR v. Perkins, 29 T. 348; Fowler v. 
Davenport, 21 T. 635; Randon v. Barton, 4 T. 293: Durst v. Swift. 1 1 T. 
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283: Pridgin t. Strickland. 8 T. 434; Cartwright v. Cook, 83 T. 613; Self 
V. King, 88 T. 555; Brashear v. Davidson. 81 T. 198; Ullman v. Bab> 
cock, 68 T. 68. Tlie rule of the highest market value where the price 
has been paid in advance is evidently founded on the supposition that 
the purchaser, having parted with his money, is thereby unable to go 
into the market and buy like articles. And also upon the fact that the 
seller, who has failed to deliver, has had the use of both the money and 
the property, and has had the opportunity to sell at the highest market 
price. 

§ 38. Cannon v. Murphy, 31 T. 408. 

Where Cannon and wife settled as colonists upon a tract 
of land in Peters' colony and made improvements, and con- 
tinued to reside upon it until the death of the wife in 1848, 
they acquired such property in the land as created a com- 
munity interest, and upon the death of the wife her interest 
descended to her children as her heirs. The title at the 
death of the wife being inchoate, and the husband after 
her death having perfected the title by obtaining the cer- 
tificate of the colony commissioner, and having locateil 
upon the land and surveyed it, he held the title as a mar- 
ried man in trust for himself and the heirs of the wife; and 
the purchaser of the whole from the husband took subject 
to the descent cast upon the children. 

Ovebbuled: McReynolds v. Bowlby, Unreported Cases, 
p. 452. 
Land acquired by a surviving husband under an act of 
the legislature granting land to settlers in Peters' colony, 
passed after the death of the wife, is the separate property 
of the husband, and the children of the deceased wife have 
no interest in it, notwithstanding the fact that the land was 
settled upon and improved during the life-time of the wife. 

NOTE. 
Caudle v. Weldon, 82 T. 855; Edwards v. BeaTers, 19 T. 506; Marks 
V. Hill, 46 T. 856; Norton v. Cantagrel, 60 T. 540; Hodge ▼. Donald, 55 
T. 844; Carter ▼. Wise, 89 T. 273. The last mentioned case is in accord 
with Cannon v. Murphy, but has been overruled by McReynolds v. 
Bowlby, and McReynolds v. Bowlby has been overruled by Hodge ▼. 
Donald, which reinstates Carter t. Wise and Cannon v. Murphy. 
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§ 39. Carlin v. Hudson, 12 T. 204. 

The statute authorizing the oourt to award damages from 
delay on the dissolution of an injunction (Dig. art. 1602) 
has reference to injunctions to restrain the collection of 
money obtained by the judgment debtor, or some one who 
is a party to the judgment. 

OfERRULED: Gault V. Goldthwaite, 84 T. 110. 

If an injunction improperly restrained thfe collection of 
money, the district court on dissolving it was bound to ad- 
judge against the plaintiff the ten per cent, damages awarded 
by the statute; and it is immaterial whether the injunction 
was granted on the prayer of the debtor or upon that of a 
third party. 

NOTE. 

The case of Gault t. Goldthwaite has since been overruled, and the 
case of Carlin v. Hudson was re-affirmed in Griffin v. Chadwick, 44 T. 
411. 

The foUowing cases also discuss the question: Gibson y. CConneU, 80 
T. 684; Bed well v. Thompson, 25 T. Sup. 247; Hammonds y. Belcher, 
10 T. 271; Fall v. Ratliflf, 10 T. 298; Brown v. Taylor, 84 T. 172; Foe- 
ter Y. Shepherd, 88 T. 688; Edmonson v. (Harnett, 81 T. 258; Pryor ▼. 
Emerson, 22 T. 165; Jordan v. David, 20 T. 718; Ross v. Lister, 14 T. 
469; Clegg v. Darragh, 68 T. 857; Rosenberg v. Weeks, 67 T. 517; RaU- 
way Ca v. White, 57 T. 129; Avery v. Stewart, 60 T. 151. 



§ 40. Carter v. Wallace, 2 T. 210. 

The petition contains no averment of the value of the 
property alleged to have been converted by the defendants, 
but this omission is cured by verdict. The injuries com- 
plained of are that the defendants forcibly entered the 
plaintiff's close and that they pulled down and removed 
his fence and converted it to their own use. 
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LT\nTED: Gillies v. WoflFord, 26 T. 78. 

The court below erred in permitting evidence of the 
value of the wagon and oxen to go to the jury against the 
objection of the counsel for the defendant, when there was 
no allegation of value in the plaintiflTs petition. It is con- 
tended that the affidavit of the plaintiff below, made for 
the purpose of obtaining the writ of sequestration, and also 
the replevin bond executed by the defendant below, may 
be looked to as equivalent to an allegation of value of the 
petition, and as authorizing the introduction of evidence of 
value; but the. force of the argument cannot be seen. It is 
also insisted that the want of an averment of value in the 
petition is cured by verdict, and are cited to the case of 
Carter v. Wallace, 2 T. 206. It is true that the case re- 
ferred to is an authority for the proposition that the want 
of an allegation of value in the petition is cured by verdict, 
but that is only so where the evidence of value is received 
without objection. 

NOTE. 

HUlebrant v. Brewer, 5 T. 570. 



§ 41. Carter v. Wise, 39 T. 275. 

Land acquired as a colonist and head of a family in 
Peters' colony became community property, and at the 
death of the wife her community interest in the land ac- 
crued to and vested in her children, not subject to sale or 
conveyance by the father, even though the certificate and 
patent did not issue until after the death of the wife. 

Overruled: McSeynolds v. Bo wlby, Unreported Cases, 
p. 452. 
Land acquired by a surviving husband under an act of 
the legislature granting land to settlers in Peters' colony, 
passed after the death of the wife, is the separate propert}^ 
of the husband, and the children of the deceased wife have 
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no interest in it, notwithstanding the fact that the land was 
settled upon and improved during the life-time of the wife. 

NOTE. 

Caudle v. Weldon, 82 T. 855; Edwards v. Beavers, 19 T. 506; Marks 
V. HiU, 46 T. 865; Norton v. Cantagrel, 60 T. 640; Hodge v. Donald, 55 
T. 844 ; Cannon v. Murphy, 81 T. 408. The last-mentioned case is in 
accord with Carter v. Wise, but has been overruled by McBeynolds v. 
Bowlby, and McReynolds v. Bowlby has been overruled by Hodge v. 
Donald, which reinstates Carter v. Wise and Cannon v. Murphy. 



§ 42. Cartwright v. Hollis, 5 T. 154. 

There was no mode prescribed by the act of 1840 for the 
disposition of the wife's separate property, and her. power 
of disposition according to the authorities was uncon- 
trolled. Nor can I assent to the doctrine that the mode of 
voluntary alienation, being prescribed by subsequent stat- 
utes, deprived the wife of power of contracting for supplies 
necessary for the protection and preservation of the prop- 
erty and consequent liability of the property for the pay- 
ment of such charges. The distinction between the separate 
property of the wife and property limited to her sole and 
separate use is not recognized by our laws. The property 
denominated separate is regarded as limited to her sole 
and separate use, and necessarily excludes the common-law 
rights of the husband in such property by virtue of the 
coverture. 

Questioned: Hutchinson v. Mitchell, 39 T. 492. 

Certain property was conveyed to a trustee by the husband 
during the marriage for the benefit of the wife. The court 
held : Had the wife held this property in her own name and 
right there can be no doubt but that its accumulations 
would have belonged to the community estate of herself 
and husband and might have been subject to the execution 
levied upon it. We are aware that this question is not free 
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from some embarrassment. The remark of Chief Justioe 
Hemphill in Cartwright v. HoUis, 6 T. 164, " that the dis- 
tinction between the separate property of the wife and 
property limited to her sole and separate nse is not recog- 
nized by our laws; and property denominated separate is 
regarded as limited to her sole and separate use, and neces- 
sarily excludes the common-law rights of the husband in 
such property by virtue of the coverture," and similar 
remarks in Williams v. Walker, 11 T. 329, have left the 
profession in some doubt as to the rights of married women 
over their separate property; but we do not think it was 
the intention of this court to hold that, aside from any 
statutory estate, or the laws governing such estates, a mar- 
ried woman might have created in her an equitable estate 
and have an exclusive right to the enjoyment of that estate, 
entirely discharged of all right and interest of the husband. 

NOTK 

The decisions on this question are fuUj reviewed in the case of McGee 
y. White, 28 T. 188. Shelby ▼. Bartis, 18 T. 644; MUbum v. Walker, 11 
T. 829; Hollis ▼. Francois, 6 T. 105; Christmas v. Smith, 10 T. 128; 
BrowD ▼. Ector, 10 T. 846; MoFaddin v. Crampler, 20 T. 874. 



§ 43. Cartwright v. Roff, 1 T. 77, 78. 

A withdrawal of the answer by the defendant and judg- 
ment by nil dicit is equivalent to a confession of judgment. 
It is a waiver of all objections to the petition, and a virtual 
admission of the cause of action. Where the plaintiff sues 
for a certain liquidated demand, and there are no damages 
to be assessed, judgment final by default or nil dioU may 
be entered without the intervention of a jury. 

LmrrED: Storey v. Nichols, 22 T. 87. 

Where the defendant withdraws his answer and judg- 
ment nil dicit is rendered against him, such judgment must 
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coaform to the legal effect of the facts and admissions stated 
in the plaintiff's petition; and if it exceed that amount, it 
is sach an error as may be assigned and reviewed in this 
court. The proceeding to ascertain the amount is the same 
on judgments by 9iU dicit as by default. In other respects 
a judgment by nil dicit is held by this court to possess a 
stronger implication in favor of the plaintiff's claim than 
an ordinary judgment by default; it is regarded as partak- 
ing of the nature of a judgment by confession as well as 
by default. 

It has been held by this court that a withdrawal of pleas 
is a virtual waiver of errors ; but this consequence is sub- 
ject to such limitations and restrictions as are incident to 
the nature and extent of such implied confession. The rule 
in reference even to an express confession of judgment is 
subject to limitations and qualifications. 

NOTE. 

Wheeler ▼. Pope, 5 T. 262; Burton v. Lawrence, 4 T. 878; Little ▼. 
Crittenden, 10 T. 192; Montgomery ▼. Barnett, 8 T. 148; Frasier v. 
Todd, 4 T. 461; Frazier v. Woodward, 61 T, 451; Gray y. Osborne, 24 
T. 167; HaU v. Jackson, 8 T. 805. 



§ 44. Castro v. Gentiley, 11 T. 31. 

The plaintiff brought suit on a note which the defendant 
admitted, but pleaded in reconvention damages for failure 
to convey land for which a bond for title had been given. 
The note and bond were given in separate transactions in 
no way connected. Held, if the answer had presented 
grounds of equitable defense, it would have been sustained, 
although not a matter that coald have been set up in re- 
convention under the statute. If, for instance, the defend- 
ant had further averred the insolvency of the plaintiff and 
the great probability of a loss of whatever amount he might 
recover in a suit upon the bond, unless secured out of the 
note sued on, there can be no doubt that his defense would 
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have been sastained ander the equity jarisdiction of the 
court, although designated as a plea in reconventioQ. 

Oveerulkd: Fondren v. Leake, Unreported Cases, vol. 1, 
p. 166. 

The insolvency of the plaintiff does not constitute a qual- 
ification or exception to the clause in the statute concerning 
discount and set-off, which provides that ^4f the suit be 
founded on a certain demand the defendant shall not be 
permitted to set off unliquidated or uncertain damages, 
founded on a tort or breach of covenant on the part of the 
plaintiff." A court of equity will not grant such a remedy 
by extending it to a case positively prohibited by the law. 

NOTE. 

Duncan v. Magette, 25 T. 245; Walcott ▼. Hendrick, 6 T. 406; Egery 
V. Power, 5 T. 506; Bradford v. Hamilton, 5 T. 58; Cannon v. Hemp- 
hill, 5 T. 208; Carothers v. Thorpe, 21 T. 361 ; Withoe ▼. Fearing, 28 T. 
507; Slaughter v. Hailey, 21 T. 538; Brady v. Price, 19 T. 289; Hamil- 
ton V. Van Hook, 26 T. 802. 



§ 45. Caudle v. Weldon, 32 T. 355. 

Where the husband and wife settled on land in Peters' 
colony in 1844 and improved it, and 'continued to reside 
thereon till 1847, when the wife died, leaving a child, and the 
husband afterwards procured the certificate and located 
it upon the land, held, that under the act of January 21, 
1850, the whole of the land accrued to the husband, and 
the wife never had any interest in the land which could 
descend to the heir. 

Contra: Hodge v. Donald, 55 T. 345. 

Where the husband and wife settled on and improved 
land in Peters' colony in 1845, and continued to reside 
thereon until 1849, when the wife died, leaving four chil- 
dren, and the husband after the death of the wife procured a 
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oertificate, uader the act of 1850, and located it npon the 
land, held, that the land thus acquired was community, 
and half thereof descended to her children. 

NOTE. 

McReynoIdB v. Bowlby, Unreported Gases, p. 452; Edwards v. Beav- 
ers, 19 T. 506: Marks v. HiU, 46 T. 855; Norton v. Cantagrel, 60 T. 540; 
Carter v. Wise, 80 T. 275; Gannon v. Murphy, 31 T. 408. 

The case of MoReynolds ▼. Bowlby is in accord with the overruled 
case, while Garter v. Wise and Cannon v. Murphy were by it overruled, 
while Hodge v. Donald reinstates them and overrules MoReynolds ▼• 
Bowlby. The case of Hodge v. Donald is the best and better authori^. 



§ 46. Chambers y. Fisk, 9 T. 262. 

Suit was brought against forty-six individuals to recover 
land, to stay waste, and for a discovery, many of the dor 
fendants holding by different tenures, some claiming to 
hold in good faith, if not by the best title, setting up 
claims for improvements. Under such circumstances three 
sets of defendants asked for and obtained leave to sever 
from the others in their defense. Each of these three de- 
fenses was presented to the jury, and three distinct ver- 
dicts were returned, on which three distinct judgments 
were rendered. Held, the record presents three different 
cases. In actions for damages for a trespass it is not ua- 
common for the defendants to sever in their pleading, and 
some of them may not defend at all; as in cases of joint 
promisors, some of them may not plead, or plead different 
from others. In all such cases there should be but one final 
judgment; but in a suit like the present there must be a dis- 
tinction, as they, the defendants, would not be jointly liable, 
and the final judgment could not be joint. 

Oontka: Chambers v. Fisk, 15 T. 341, 342. 
If this suit is to be treated as an action to try title 

brought under the statute, and to be conducted by the 
1 Kino's Confl.Cas.— 6 81 
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rules proper to saoh an action, we are not without aathor- 
ity to support the position assumed, that no severance was 
allowable after joint answer filed. We are met with the 
objection that this point is settled by the decision of the 
case of Chambers v. Fisk when before the supreme court at 
a former term. The case in 9 T. 2G1, was upon a motion 
to dismiss for want of a sufficient appeal bond. What, 
then, were the inquiries necessary to a determination of the 
motion? Simply, whether the judgments appealed from 
were three distinct judgments, or whether they constituted 
but one judgment. The court was not required to, and 
did not, adjudicate the regularity of the judgments, but the 
simple fact of their existence. We conclude, therefore, that 
whatever might be the correct rule of practice in cases gen- 
erally, and this it is not our province to decide, yet in this 
particular case it was error to permit the defendants to 
sever on the trial from those with whom they had origi- 
nally joined. 

NOTE. 
Ballard v. Perry, 2S T. W2; Snider v. Methvin, 60 T. 49a 



§ 47* Chambers y. Fisk, 15 T. 336, 841. 

The plaintiff brought suit in March, 1850, against the de- 
fendant Fisk and forty-five other persons. In his petition 
he alleges that he is the owner, by just title emanating from 
the government of Coahuiia and Texas, of eight leagues of 
land; that the defendants, '^associated trespassers," are in 
possession of parts of the land ; that they have committed 
various acts of trespass; have fraudulently combined and 
confederated together to deprive him of his title to the 
land, and to prevent him from prosecuting his remedy for 
a recovery of the same; have caused lines to be run, and 
locations and surveys to be made, and in some instances 
liave procured patents to be issued. That they have col- 
laded and confederated with other persons to vex, harass 
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and embarrass him by forcing him to bring a multiplicity 
of suits, with many allegations of a like character unneces- 
sary to be noticed. There is a prayer for damages for the 
cancellation of the title of defendants, for possession of the 
land, for the conflrmation of the plaintiff's title, for an in- 
junction to stay waste, and for general relief. This action 
cannot be regarded simply as one of trespass to try title 
under the statute of February 5, 1840. There was no in- 
dorsement upon the petition indicating that the suit was 
intended to follow the act. The judgment prayed for was 
to quiet and remove clouds from the plaintiff's title; to 
cancel and annul the title of defendants'; neither of which 
would, we apprehend, be considered proper modes of relief 
in an action brought in strict compliance with the statute 
referred to. 

Contra: Dangerfield v. Paschal, 20 T. 652. 

The superaddition of these facts, by which the plaintiff 
sought this additional remedy, does not the less render it 
a suit to try the title; for the title of plaintiffs must be es- 
tablished as a prerequisite to the additional relief. If it 
be established, the plaintiffs would be entitled to a judg- 
ment to that effect, whether the additional facts alleged 
and proved entitled them to this additional relief or not. 
The omission to indorse on the petition that the action 
was brought to try the title, as directed in the statute, 
cannot control the nature of the suit, when it necessarily 
involved the trial of the plaintiffs' title; and if its character 
and object could have been mistaken, by which the de- 
fendants were about to be misled in their defenses, they 
should have excepted to the petition on that ground. 

NOTE. 

While the opinion in the case of Dangerfield ▼. Paschal does not men- 
tion the cause of Chambers ▼. Fisk, yet the last is in conflict with the 
first Evans v. Womack, 4S T. 288 ; Wade v. Converse, 18 T. 228 ; Shan- 
non V. Taylor, 16 T. 482; Kolb ▼. Bankhead, 18 T. 228; Grimes v. Hob- 
son, 46 T. 419; Titus v. Johnson, 60 T. 288; Stroud v. Springfield, 28 
T. 672. 
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§ 48. Cheveral V. Bowman, 2 App. C. C. 115. 

A charge of itself erroneous will not, in a civil case, be 
sufficient ground for reversal, when no exception is taken 
or additional instruction or counter-charge asked, unless it 
clearly appears that the jury were misled by the charge 
given and complained of. 

Ovbrruled: Landes v. Eichelberger, 2 App. 0. 0. 135. 

By the Revised Statutes charges given by the court are 
to be regarded as excepted to without the necessity of tak- 
ing a bill of exceptions. But for the statute, the giving an 
erroneous charge would not necessarily reverse the case ; 
but as the erroneous charge must be treated as excepted to, 
and as it had a direct bearing upon the issues and might 
have influenced the verdict of the jury, for that reason the 
judgment is reversed. 

NOTE. 

Hudson Y. Morris, 66 T. 695; Davis v. Rooevelt, 68 T. 806; Belo v. 
Wren, 63 T. 686; Loper v. Robinsoa. 54 T. 510; Ins. Co. v. Jefferson, 64 
T. 468; Railway Co. v. Leak, 64 T. 654; Cook v. Wooters, 42 T. 294; 
Stadtler v. Wood, 24 T. 622; Powell v. Haley, 28 T. 55; Linn v. Wright, 
18 T. 817; Farquliar v. Dallas, 20 T. 200; Wisson ▼. Baird, 1 App. C. C. 
710; Mills y. Ash, 16 T. 804; Railway Ca t. Morse, 1 App. C. a 418; 
Hab ▼. Johnston, 1 App. C. C 6'^6. 



§ 49. Christmas v. Smith, 10 T. 128. 

Where the husband has no property, and there is none in 
the community, the property of the wife must be subjected 
to the payment of debts contracted by her or her author- 
ity for necessaries for the family generally. This rule is 
subject to modifications, depending somewhat upon the 
amount of such property, the ability of the husband to sup- 
port himself, and other circumstances which need not be 
detailed. But as demands of this character (embracing 
every species of family necessaries) are not within the pur- 
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view of the statute, the courts are under no obligation to 
render judgment in the form prescribed by the statute. In 
the exercise of their equity powers, they can render such 
judgment as will do justice to the creditor, and save the 
property of the wife from unnecessary sacrifice. They can 
and should ascertain whether it be necessary for the pay- 
ment of the debt that the corpus or capital of the property 
be expended, or whether the rents and profits or the hire 
of slaves may not be sufficient for the purpose. And if so, 
they should be thus applied, and the debt in this manner 
discharged. 

OvBBsuLBD AS Dicta: Hayncs v. Stoval, 23 T. 628. 

The wife is under no obligation to maintain the husband 
out of her separate estate. The rules applied by courts of 
chancery in England to estates limited to the sole and sep- 
arate use of married women are not applicable to the 
wife's statutory separate estate here. Expressions to be 
found in the opinions of this court, to the effect that the 
wife's separate estate is liable in equity independent of the 
statute for necessaries for the husband or his children by a 
former marriage, are mere obiter dicta^ and are not to be 
regarded as authoritative decisions of this court. 

NOTE. 

Magee v. White, 28 T. 184; Cartwright ▼. HoUis, 5 T. 152; HoUis v. 
Francois, 5 T. 195; Milburn v. Walker, 11 T. 329; Shelby v. Burtis, 18 
T. 644; Howard v. York, 20 T. 670; Hutchins v. Underwood, 27 T. 256; 
Stanberry y. Nichols, 80 T. 149; Harris v. WiUiams, 44 T. 125; Rhodes 
T. Gibbs, 89 T. 432; Snow v. Mather, 52 T. 653; Brown ▼. Ector, 19 T. 
849; McFaddia v. Grumpier, 20 T. 874. 

§ 50. Claiborne v. Yoeman, 15 T. 46. 

Defendant in his plea in abatement alleges that plaint- 
iflTs intestate died in 1837, administration was opened in 
1838 and was closed by operation of law in 1839; that 
letters of administration de bonis non upon said estate were 
issued to plaintiff in 1853. Held, it may be true that the ad* 
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ministration upon the estate was granted in 1838, and deter- 
mined by operation of law in 1839, and yet the estate may 
have been administered, and for au^^ht that appears the 
administration may have been rightfally renewed and con- 
tinued. The averments of the answer are quite insufficient 
to warrant the conclusion that the grant of the administra- 
tion to plaintiff was void. 

Contba: Wardrup v. Jones, 23 T. 494, 495. 

The administration of the estate having been opened in 
the year 1838 tbe presumption of the law would be, in 1852, 
that the estate had been fully administered, unless the con- 
trary was shown to be the fact. This court has so fre- 
quently decided that after a great lapse of time it will be 
presumed that no debts ever existed against an estate, or 
that they have been paid, that we deem it unnecessary to 
refer particularly to the cases in which this doctrine is as* 
serted. 

We conclude that the grant of administration, after so 
long a time, and where no necessity is shown to have ex- 
isted for administration, was a nullity, and that the sale of 
the land by the administrator conve3'ed no title to the 
purchaser. 

§ 51. Clark y. Nolan, 38 T. 422. 

Giving the widest scope to the term ** town or city home- 
stead " which has been applied by any judicial interpretation 
in this state, it extends only to include such lot or lots as 
are used for the convenience of the family, such as gardens 
or yards used and occupied for the convenience of the fam 
ily, and the lot containing the office of a professional man 
the shop of the mechanic, or the business house of the mer 
chant, etc. 

Limited: Iken v. Olenick, 42 T. 201-203. 

And thongh it may be, the adjoining land connected witfc 
the mansion-house is not to be understood, in the oonsti 
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tutional exemption, in its strictly literal sense, but may in- 
clude the land which, from its use as well as its continuity, 
it is to be supposed was intended to be exempted from the 
demands of creditors as part and parcel of the land con- 
nected with and necessary for the use and enjoyment of 
the mansion-house, and without which there would not be 
an exemption of both the house and place necessary to the 
full measure of the constitutional exemption intended to be 
secured for the benefit of the family. But this falls far 
short of giving any warrant for including in the exemption, 
as a part of^the urban homestead, lots in no way connected 
with or contributing by their particular use or appropria- 
tion to the comfort and enjoyment of a mansion-house as a 
homestead. The revenue or profit derived from property, 
wherever situated, may no doubt contribute to the comfort 
and pleasure of its possessor; but this by no means author- 
izes the conclusion that a lot or lots disconnected from the 
homestead are appendages to it, or contributing by their use 
to the enjoyment of it as a residence or house of the fam- 
ily. But whatever be the rule upon this subject as held in 
the former decisions of the court, and however much we 
regret to find ourselves differing in our conclusions from 
that recognized by the court heretofore, we think the lan- 
guage of the constitution is plain and unmistakable in its 
meaning, and that it is our imperative duty to follow and 
observe it as we understand it. 

NOTE, 

Hanoook ▼. Morgan, 17 T. 582; Metherj ▼. Walker, 17 T. 598; Ed- 
monson y. Blessing, 42 T. 597; Barnes v. White, 58 T. 680; MiUer ▼. 
Menke, 66 T. 550; Swearingen v. Bassett, 65 T. 267; Keith v. Hjnd- 
man, 57 T. 429; Heidenheimer v. Stewart, 65 T. 821 ; Wright y. Straui^ 
64 T. 66; Kauffman y. Rahl, 65 T. 728; Wynne y. Hudson, 66T. I ; New- 
ton y. Calhoun, 68 T. 451 ; Arto v. Maydole, 54 T. 244 ; Andrews y. Haga- 
don, 54 T. 571 ; Brooks y. Chatham, 57 T. 81 ; McDonald y. Campbell, 57 
T. 614-; Medlenke y. Downing, 59 T. 82 ; Scott y. Dyer, 60 T. 86 ; Emnger 
y. Cates, 61 T. 590; Axer y. Bassett, 68 T. 545; Luhn y. Stone, 65 T. 441. 
See, also, the case of Aston y. Ingle, 27 Am. Rep. 201, in which the lim- 
ited case IB criticise<i and numerous adverse authorities cited. 
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§ 52. Clayton v. Frazier, 33 T. 99. 

The husband and wife sold a tract of land to a purchaser, 
who executed his notes for the purchase money, but no deed 
was executed by the husband and wife at time of sale, the 
purchaser then going into possession. The land sold was 
the separate property of the wife, and was adjoining the 
tract upon which she lived and died. The purchaser paid 
the notes in full to the wife, which she used in making im- 
provements upon her homestead. The purchaser, relying 
upon the validity of the sale, improved the land thus ac- 
quired, with the knowledge and acquiescence of the wife. 
She died without making the purchaser a deed, whereupon 
her administrator sued to recover the land. Held, that a 
verbal contract for the sale of land, accompanied with the 
payment of the purchase money, possession and improve- 
ments, is good in equity, and will be specifically enforced ; and 
that the statute which prescribes the mode of conveyance of 
the wife's property does not expressly declare absolutely void 
any other mode of conveyance. It plainly- had but one object 
in view, and that was to secure the freedom of will and ac- 
tion on the part of the wife; and when the proof is clear as 
to her freedom of will, and the transaction commends itself 
in point of equity to the conscience of the court, and when 
the party contracting with the wife cannot be restored to 
his former position, the conveyance will be sustained not- 
withstanding the want of her privy examination under the 
statute. 

Contba: Johnson v. Bryan, 62 T. 626. 

To estop a married woman from asserting her rights to 
land it is essential she should be guilty of some positive act 
of fraud, or else of some act of concealment or suppression 
which in law would be equivalent thereto. A court of 
equity will not hold her responsible because of her silence.' 
All who deal with a married woman, or deal in any manner 
affecting her rights, are chargeable with a knowledge of 
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her disability, and that she can only convey land in the 
manner prescribed by the statute. The law presumes that 
one dealing with a person under disability, and knowing 
the fact, intends to incur the consequences of his acts, and 
equity will not relieve him against them or otherwise afford 
relief. 

NOTE. 
Fitzgerald v. Tarner, 48 T. 79; Langton y. Marshall, 59 T. 296; John- 
son V. Taylor, 60 T. 869; Berry v. Donley, 26 T. 745; Crayens v. Booth, 
8 T. 249; Womaok v. Womack, 6 T. 897; Dalton v. Rust, 22 T. 188; 
Crayton v. Monger, 9 T. 285; Hart well v. Jackson, 7 T. 576; Howard v. 
North, 6 T. 296; Walker ▼. Stringfellow, 81 T. 571; Reagan ▼. HoUi- 
man, 84 T. 412. 

§ 53. Clegg V. Darragh, 63 T. 361. 

The injunction having been properly dissolved, the only 
means of keeping it in court as to any of the defendants 
and for any purpose was by asking that the petition re- 
main in court as an original bill, which the plaintiff having 
failed to do or to amend, the court could bat dismiss the suit. 

Overruled: Love v. Powell, 67 T. 17. 

It is error for the court, on granting a motion to dissolve 
an injunction on the ground of want of equity in the peti- 
tion and sworn denial in the answer, to dismiss the suit upon 
the plaintiff declining to amend; and this though he does 
not demand or indicate that the case should be continued 
for hearing on the merits. He does not thereby waive his 
right to a trial on the merits, but on the contrary the pre- 
sumption ought rather to be, that by bringing his suit he has 
demanded a trial of the issues joined, and his right to trial 
continues unless he expressly waives it. But to construe his 
silence into a request for dismissal of the cause would be 
laying down an arbitrary rule not in accord with our system 
of jurisprudence. 

NOTK 

The following authorities sustain the principle announced in the over- 
ruling case: Floyd v. Turner, 28 T. 294; Kellej v. Whitmore, 41 T. 648; 
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Texas Land Co. v. Tnrman, 53 T. 623; Harvey v. Broaddus, 85 T. 688; 
Horton v. Jones, Dallam, 467; Witt ▼. Miller, 35 T. Sap. 886; Willis y. 
Gordon, 22 T. 241; Blum v. Scbram, 58 T. 530; Fallen v. Baker, 41 T. 
419; Fulgham v. Chevallier, 10 T. 519; Burnley v. Cook, 13 T. 586; Dear- 
born V. PhlUipe, 21 T. 451. 

Tiie following coincide with the overruled case: Pryor v. Emerson, 
22 T. 163; Sims v. Beading. 20 T. 380; Baldridge v. Cook, 27 T. 571; 
Ferguson v. Herring, 49 T. 126; Lively v, Bristow, 12 T. 60; Oaskins 
V. Peebles, 44 T. 390; Hale v. McComas, 29 T. 484; Washington Co. v. 
Schulz, 63 T. 32; Huston v. Berry, S T. 235. 



§ 54. Cocke v. Calkin, 1 T. 556. 

The laws of the republio of Texas regulating imposts ex- 
isted in full force until the 16th day of February, 1846, and 
all importations previous to that period were chargeable 
with duties in accordance with those laws. Until the or- 
ganization of the state government on the 16th day of Feb- 
ruary, 1846, the government and laws of the republic of 
Texas continued in force to the exclusion of the constitu- 
tion and laws of the United States, and of every portion of 
the state constitution itself, of which a previous enforce- 
ment was not enjoined. 

Oyebruled: Lee v. King, 21 T. 683. 

One of the counsel for appellees has briefly but forcibly 
maintained the position that the constitution and laws of 
the United States were not in force in Texas until the 16th 
of February, 1846, nor were the constitution, laws and gov- 
ernment of the republic of Texas abrogated or superseded 
until that day. We concur in these propositions and at- 
tempted to maintain them in Cocke v. Calkin & Co. 1 T. 
6 12 ; but the record of that cause having been taken to the 
supreme court of the United States, that tribunal decided 
that by the acts admitting Texas into the Union, extending 
over it the laws of the United States, etc., on the 29th of 
December, 1845, the old system of government so far as it 
conflicted with the federal authority was abrogated, and 
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in substance that the constitution and laws of the tJnited 
States were in force in Texas immediately upon her admis- 
sion as a state. The government of Texas having em- 
ployed counsel to sustain the defense in that cause, and 
having manifested no special purpose to contest further the 
positions assumed in support of the federal authority, this 
court, though not assenting to these assumptions, or that 
they arise fairly as upon the acts of the parties resulting in 
annexation, felt under no obligation to continue the con- 
troversy, and has felt none to renew it as occasion might 
present itself. 



§ 55. Cole V. Dial, 8 T. 349, 350. 

The trial judge permitted the books of a merchant to be 
proof of moneyed items for a loan or advance. Held, if 
this should be sanctioned it would be difficult to set bounds 
and say what couid not be embraced in the merchant's 
books. Money is not an article of merchandise or traffic, 
and a sale of a horse or a slave, of course, would be per- 
mitted to be sustained by such evidence with a great deal 
more propriety than a loan of money under the name of 
merchandise, although the sale of either would be very 
foreign to the course of business of a dry-goods or grocery 
merchant. 

Contra: Ward v. Wheeler, 18 T. 250. 

Where a witness is called to prove books of account it is 
proper to elicit from the witness all that he did in the way 
of keeping the books, and all that he knows as to the man- 
ner in which the books were kept, and as to the different 
persons by whom the entries were made ; and then, if the 
account is not fully proved, other witnesses should be called 
until the plaintiff is satisfied and closes his testimony ; after 
which the defendant may move to exclude such items as 
are not sustained by competent evidence. And it would 
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ieem that this rule applies to charges of cash paid to order, 
goods delivered to order, and goods delivered and cash 
paid to a third person on account of the person charged. 

NOTE. 

The above case of Ward y. Wheeler does not mentioo the case of 
Cole ▼. Dial, yet there is such an apparent conflict in the opinions in the 
two cases that the first case must be understood as overruled. 

The following authorities may be consulted : Underwood y. Farrott, 
2 T. 16S; Taylor y. Coleman, 20 T. 772; Werbiakie v. McManus, 81 T. 
116; fiurleson v. Goodman, 82 T. 229; Dailey y. Sonnerborn, 86 T. 60. 



§ 56. CoUard v. Gay, 1 T. 495. 

The defendant in an action for malicious prosecution of- 
fered an attorney of the court as a witness to prove that, 
before he had taken any steps whatever in relation to the 
indictment, he had taken the legal advice of the said attor- 
ney in reference to the matter, and interrogated him as to 
what advice he had given him, which was objected to by 
the plaintifiF's counsel, and the objection sustained by the 
court. Hold, it is no answer to the action that the defend- 
ant acted upon the opinion of counsel, if the statement of 
facts upon which the opinion was founded was incorrect, 
or the opinion itself unwarranted. It would appear, then, 
that the opinion of the counsel would have been no defense 
and might be rejected. If the facts stated to the counsel 
were true, and such as justly raised a suspicion of felony, 
such proof would have shown probable cause without the 
opinion of counsel; and if not true, or not amounting to 
what would have established probable cause, no additional 
weight could be imparted by the advice of an attorney. 

Contba: Griffin v. Chubb, 7 T. 613. 

Evidence that the defendant acted upon the advice of 
counsel, given upon a deliberate examination of the facts, 
is admissible for the purpose of repelling the imputation of 
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malice and establishing probable cause. Such, indeed, ap- 
pears to be the well-settled law. In order to show that in 
originating the prosecution he was not actuated by malice, 
the defendant must be permitted to prove that he took the 
opinion of counsel whether the facts of the case would sup 
port a prosecution. Evidence that he acted under such 
advice, fairly obtained, upon the information of the real 
facts of the case, is certainly admisbible. 

NOTE. 
Ramsay v. Arrott, 64 T. 820. 



§ 57. Compton v. Stage Co. 25 T. 78. 

Where the plaintiff declared upon a written contract, to 
which the defendants' names nowhere appeared, the gen- 
eral denial puts the plaintiff upon the proof of the authority 
of the agent, without the necessity of a sworn plea, as re- 
quired by the statute. To make such a contract binding it 
was necessary, under the general denial, to prove that the 
persons sued as partners were such, and that they had au- 
thorized the agent to make such a contract, or that they 
had conferred upon him powers sufficiently large to author- 
ize him to execute the instrument. 

Ovebeuled: Sessuras v. Henry, 38 T. 43. 

It is, however, claimed that this statute refers only to 
those instruments where the name of the party sought to 
be charged appears upon the face of the instrument But 
a party who executes a written obligation may be held 
liable under it, as well if he signs it with a fictitious name 
as though he signs his own; and where be authorizes an- 
other to sign he may be held liable under whatever name 
his agent may see proper to use. But the statute seems to 
settle that question, by including all instruments which a 
|)arty may execute. And, therefore, in order to put tho 
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plaintiff upon proof of the execution of the instrnment, or 
the authority of the agent, the defendant most interpose a 
sworn plea of nan estj^actum. 

NOTE. 
Chandler y. Fulton, 10 T. 8; Reid y. Reid, 11 T. 593; Prince y. 
Thompeon, 21 T. 481; Drew y. Harrison, 12 T. 280; Soarborous^h y. 
Arrant, 25 T. 180; Ferguson y. Wood, 28 T. 177; Maj y. Pollard, 28 T. 
677; City Water Works y. White, 61 T. 580. 

§ 58. Commissioner v. Smith, 5 T. 48(X 

There are various duties assigned by law to the commis- 
sioner of the general land office to be performed before the 
patent can issue. He must pass on the validity of the cer- 
tificate and the survey; he must determine whether both 
are of such a character as under the law to entitle the party 
to a patent. He must also determine whether the land 
sought to be conveyed was vacant when located, or was ap- 
propriated by any previous claim which he is required by 
law to respect. When these and such other questions as 
may address themselves to the commissioner under the 
laws prescribing his official duties shall have been resolved 
in favor of the applicant, his right to his patent is clear 
and indisputable. The issuing of the patent then becomes 
a mere ministerial act, involving no exercise of judgment, 
and one which the commissioner has no discretion to refuse. 
To withhold it would be the violation of a vested legal 
right, and to deny the writ in such a case would be to deny 
a remedy where the right is clear and its violation palpable. 
Such a resolution would ill comport with the administration 
of justice in a government of laws. The question whether 
a right is vested or not is in its nature judicial, and must 
be tried by the judicial authority. The determination of 
that question manifestly is an exercise of judicial authority 
which must intervene in every case where the court is called 
upon to determine upon the rights of the party, and no less 
in the case of an application for a mcbndamiLs than in any 

other case. The courts must judicially determine the rights 
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of the party. Sut if the right be clear and has been de- 
niedf the authority of the coart to apply the remedy is, we 
think, very clearly maintainable. Without considering in 
their order the several objections which have been urged 
to the awarding of the writ in this instance, we conclude 
that a mandamus may issue to compel the commissioner of 
the land office to issue a patent when it shall have been 
made to appear to the court that the right of the party is 
clear and that it has been refused by the commissioner. 

Limitbd: Bledsoe v. L & G. N. R'y Co. 40 T. 657. 

It is sufficient to say that the proceeding by mandamtis 
has for its object the enforcement of a duty, and that it 
has ever been regarded as an extraordinary remedy, sub- 
ject to important restrictions. A mandamvs will issue to 
an officer of the government only when the duty to be per- 
formed is ministerial in its character; and when a duty is 
imposed upon the officer requiring the exercise of judgment 
or discretion a mandamtis will not lie. The rule announced 
by Justice Wheeler in delivering the opinion of the court 
in the case of Commissioner of General Land Office v. 
Smith, as the conclusion thus arrived at, was that a mavr 
damua may issue to compel the commissioner of the gen- 
eral land office to issue a patent when it shall have been 
made to appear to the court that the right of the party is 
clear (5 T. 480); thus holding that however complex the 
facts or confused the law in the construction of it, when 
after investigation in a court the right is made to appear 
to be clear, the writ of mandamtis would issue. That this 
was the exact position assumed may be seen by reference 
to his opinion in 5 T. 479. This, it is believed, extended the 
remedy far beyond the decisions quoted from the supreme 
court of the United States. Indeed it has been held by 
that court that a mandamus could not issue against the 
commissioner of the general land office of the United States 
in a case wherein there were complex facts to be examined 
into requiring judgment, and which calls for the exercise 
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of the judicial functions of the oflScer; and upon the ques- 
tion as to whether a mandamus can be issued in any case 
against the commissioner, it is said in that opinion: '^We 
have found no ease in which this power has been exer- 
cised. Patents are to be signed by the president in per- 
son, or in his name by a secretary, under his direction, and 
countersigned by the recorder of the general land office." 

NOTE. 

See case of Kuechler v. Wright, 40 T. 601, in which Bledsoe y. L A; 
G. N. R*y Co. is in effect overruled, and Commissioner ▼. Smith re- 
affirmed, 5 T. 478. Arberry v. Beavere, 6 T. 457; Horton v. Pace, 9 T. 
81; Puckett v. White, 22 T. 559; Railway Co. v. Randolph, 24 T. 317; 
Durrett v. Crosby, 28 T. 687; Railway Co. v. Commissioner, 86 T. 882; 
Decatur v. Paulding, 14 Peters, 516; Horton v. Brown, 2 T. 78; Ward 
V. Townsend, 2 T. 681 ; Glasscock v. Commissioner, 8 T. 58; Bracken ▼. 
Wells, 8 T. 90; Davis v. Gray, 16 Wallace, 208; Wright v. Defreer, 8 
Ind. 298; Johnson v. Higgans, 8 Met. (Ky.) 566; People v. Draper, 15 
N. Y. 545; Marrion v. Smith, 8 R. I. 192; Law v. Towns, 8 Ga. 860; Har- 
pending v. Haight, 89 Cal. 189. 

Since the opinion in the case of Bledsoe v. R'y Co. was rendered, the 
law as it then existed has been amended, prohibiting the issuance of 
the writ against any of the officers of the executive department of the 
government. Sayles' Civil Statutes, art. 8488a, § 4. 

§ 59. Connally v. Gambull, 1 App. C. C. 90. 

When an appeal is taken to the county court from a 
judgment of a justice of the peace, the appeal bond must 
be filed within ten days after the rendition of the judg- 
ment, or the appeal will be dismissed for want of jurisdic- 
tion. 

Oveerulkd: Railway Co. v. Houston, 2 App. 0. C. 571. 

An appeal bond filed with the justice within ten days 
from the judgment overruling the motion for new trial is 
within the time prescribed b}' law, though not within ten 
days from the date of the original judgment. 

NOTE. 

Kyle V. Beeton, 2 App. C. C. 49; Laird v. Freiberg, 2 App. a 0. 110; 
Kennedy v. Morrison, 81 T. 207. The case of Bach v. Ginacchio, 1 App. 
C. C. 1810, is in accord with the overruled case, but has been overruled. 
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§ 60. CTonkrite v. Hart, 10 T. 141, 142. 

A sale was made ander an exeoation issaed in the life- 
time of the defendant, bat levied upon the pro|)erty of the 
estate, and sale made after his death. Held, that the oom- 
mon law on this subject has been abrogated by our probate 
law; and that the jud^fment liens on the estate of a de- 
ceased person, like a mortgai^e lien, can only be enforced 
by an application to the probate court and not by execution. 
The probate law affords sufficient security for the enforce- 
ment of all liens, whether by judgment or specific mortgage. 
It secures the judgment lien by directing that the oldest 
shall be paid drst. It was manifestly the intention of the 
legislature to give to the prot»ate court jurisdiction to en- 
force the payment of all moneyed demands against the 
estate of a deceased ()erson, whether such payment is secured 
by lien or not. The execution having abated by the death 
of the defendant before the sale, no title could be acquired 
thereby. 

LnfiTRD: Taylor y. 8now, 47 T. 467. 

While a sale of property under execution after the death 
of defendant is relatively void, the title acquired by the 
purchaser at such sale cannot be maintained against the ad- 
ministrator, or parties acquiring that title under and through 
the administration. Such sale may be avoided by any party 
having an interest in the property, if he should seek to do 
so in the proper time and manner. 

NOTE. 

Turner ▼. Smith, 9 T. S86: Kendrick ▼. Bice, 10 T. SQ4; Lemmel y. 
Pauska. M T. 605; Oraasmeyer v. Beeson, 18 T. 758; Mills v. Alexander, 
SI T. 154; Thoavenin ▼. Bodrigues, 24 T. 469; Rodriguez v. Lee, 26 T. 
82; Bohanan ▼. Hans, 26 T. 445; Moke y. Brackett, 28 T. 448; Giddings 
y. Steele, 28 T. 782; Fleming y. Seellgson, 5 T. 524; Ewing y. Wileon, 
68T. 88: Bogges y. Lilly, 18 T. 200; Chandler y. Burdett, 20T. 42; MoMil- 
ler y. Butler. '^0 T. 402; Emmons y. Williams, 28 T. 776; Webb y. Mal- 
lard, 27 T. 80; Cook y. Sparks, 47 T. 28. 
1 Kino's Conix.Cas.— 7 97 
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§ 61. €3ook T. Love, 88 T. 487. 

Where the plaintiff saes for a debt and causes an attitoh- 
ment to be issued and levied upon the defendant's land, 
and upon the final trial takes a judgment in personam^ but 
fails to expressly foreclose his attachment lien upon the 
land, held that, the lien not having been carried into effect 
by the judgment, the lien was thereby considered as waived, 
and rights created by his levy thereby released. 

Ovbbbulkd: Wallace v. Bogel, 66 T. 673. 

Where an attachment has been sued out against another 
(prior to the adoption of the Revised Statutes), the mere ren- 
dition of a personal judgment against the defendant by 
implication preserved the lien, and there need not have 
been either express foreclosure of the lien or a reservation 
of a privilege to sell the property, or an order to sell con- 
tained in the judgment. 

NOTE. 

Dwjer ▼. Zeland, decided in Galv. Term, 1886; Yonng ▼. Smitb, 98 
T. 508; Borden y. McRae, 46 T. 400: Lookridge ▼. Baldwin, SO T. 808; 
Drake on Attachmenta, sea 884; Toland v. Swearingen, 80 T. 465, sus- 
tains Gook ▼• Love; Johnson ▼• Murphy, 17 T. 817, also agrees with 
Cook ▼• Love; Jemiaon ▼. Halbert, 47 T. 190; Brackenridge t. San An- 
tonio, 88 T. 66 ; Ajers t. Waul, 44 T. 664 ; Gentry ▼. Lookett, 87 T. 608. 



§ 62. Ck>tton ▼. Oammon, 4 T. 88. 

It does not appear that the plaintiff in error either took 
or endeavored to take any appropriate measures for effeota- 
ally prosecating his appeal. To authorize the awarding of 
a writ of certiorari^ the party applying mast show some 
good reason why he did not effectaally prosecute an appeal. 
This the plaintiff in error has failed to do; and we are of 
the opinion there is no error in the judgment dismissing 
his petition and the proceedings thereon. 
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Ooutea: Ray v. Parsons, 14 T. 371. 

It was the nndoabted right of the plaintiff to maintain 
this proceeding under the statute to revise and correct the 
judgment of the county court. The remedy given by the 
statute for certiorari is concurrent with that by appeal, 
and, to entitle a party to it, it is not necessary that he should 
assign any excuse for not taking an appeal. It is as much 
a matter of course and of right under the statute as the 
remedy by appeal. 

NOTE. 

MajTB ▼. Lewis, 4 T. 6, and Walerath y. Eapp, 81 T. 861, rapport the 
overruled case, the last, however, being decided by the militarj su- 
preme court, and is not authority under the ruling in Taylor v. Murphy, 
50 T. 205; while the overruling case is supported by Poag ▼• Buwe^ 10 
T. 591, and Moore v. Hardeson, 10 T. 473. 



§ 63. Crosby v. Huston, 1 T. 288. 

Mr. Justice Story, in his treatise on Equity, page 899, 
says: ^ It has been greatly doubted whether courts ought 
ever to have suffered the question of notice to be agitated 
as against a party who has duly registered his convey- 
ance." Some of the most enlightened judges have con- 
tended that such an exposition was a usurpation of legisla- 
tive authority and a disregard of the positive enactments 
of the law ; that instead of the rights of third parties re- 
posing on the stable foundations of certain and positive 
law, they were involved in all the uncertainties of evi- 
dence as to whether notice had in point of fact been given, 
and of judicial exposition as to what facts shall constitute 
evidence of notice. The construction, however, has been 
long otherwise, and we may suppose that this was present 
to the legislative mind at the adoption of this regulation; 
and had the intention been to exclude such exposition it 
would have been manifested in express terms, or in language 
from which such would have been the unavoidable implica- 
tion. 
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In conformity with this generally received rule of con- 
struction, we are of the opinion that under this provision of 
law the proper registration of the deed of trust in Texas 
was not the only admissible evidence of its existence so as 
to atft^ct the rights of a third party or subsequent pur- 
chaser. 

Qurstionbd: Guilbeau v. Mays, 15 T. 416. 

I am aware that the general doctrine on the subject of 
recoiling titles required to be recorded is subject to the 
qualitications that, though not registered, still it is binding 
between the parties, and also binding upon those who have 
notice; and further, that it is not necessary that actual no- 
tice shall be given to third parties; yet I believe that the 
latter conclusion has arisen where the statute requiring the 
registration has not l>een so explicit and peremptory as 
the fortieth section of the act of December, 1836. The 
statutes of most of the states leave the consequence of non- 
registration to be, that it shall not atfect subsequent pur- 
chasers for a valuable consideration without notice, nor the 
title between the parties. Ours is explicit that it is not to 
affect third parties untd it is recorded, without the qualifi- 
cation of notice or no notice. I therefore believe that no- 
tice does not supply the failure of the requisition of the 
law that it shad be recorded. Bui it has been ruled other- 
wise in this court in the case of Crosby v. Huston, where it 
was held that notice to the party would supply the want 
of the i>roof and registration required by this section, and 
of course it is the law of the court. 



§ 64. Cunningham v. Frandtzen^ 26 T. 40. 

Whether three years' possession under color of title is 
available as a title after the lapse of that period, although 
afterwards the possession is lost or not kept up continu- 
ously, may be regarded as not having been authoritatively 

settled in this state. 
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Ovkbkulkd: Erbard v. Hearne, 47 T. 478. 

The statate of limitation oan be ased as a shield for de> 
fense as well as a sword to assail The leading ooject and 
effect of the fifteenth section of the statute of limitation is 
to make three years' adverse possession of land mature the 
inferior title in the hands of the possessor, and this matured 
title and exemption from suit enjoyed against the holder 
of the elder title is not lost by a temporary break in the 
possession. 

NOTE. 

Wilbam ▼. Oochran, 9 T. 1S5; Wheeler y. Hoodj, 9 T. 877; Horton 
▼• Crawford, 10 T. 899; Soott ▼. Rhea, 21 T. 711; Ptenon v. Burdetk, 
96 T. 178; Spofford ▼. Bennett, 55 T. 801; Oollfrank y. Toung. 64T. 
485; Craig y. Cartwright. 66 T. 414. The decisions in conflict were ren- 
dered prior to the adoption of the Revised Btatutefi. The question has 
now been settled by article 8196 of the Revised Statutes, which provides: 
Whenever in any case the action of a person for the recovery of real 
estate is barred by any of the provisions of tliis chapter, the peraoii hav- 
ing such peaceable and adverse possession shall beheld to iiave full title 
precluding aU claims. By the old statute the above provisiou only ap- 
plied to five years' possession. P. D. art. 4628. 



§ 65. Dalton v. Rust, 22 T. 154. 

It is well settled that courts of equity cannot relieve 
against a mistake as to the number of acres contained in a 
tract or parcel of land sold by metes and bounds, where 
there is no element of fraud. 

Limited: O'Connell v. Duke, 29 T. 311. 

Where a surplus is evidently contemplated by the terms 
of the contract, but it turns out that the surplus exceeds 
considerably or greatly what the proof shows was contem- 
plated by the parties, and such excess, if known, would 
have materially influenced the contract, which is to be 
judged of from the proof, this is a mistake against which 
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relief will ordinarily be granted, anless the injured party 
has been guilty of culiiable negligence. 

NOTE. 

FarenhoU ▼. Ptorry, 80 T. 816; O'Oonnell ▼. Dnke, 89 T. 890; Hatch y. 
Ghirza, 82 T. 176; Simonton ▼. Lawrence, IB T. 828; Ladd ▼. PleaaiintB» 
80 T. 417: Smith ▼• Fry, 84 T. 8^0; Rich ▼. Ferguson, 46 T. 808; Wier 
▼. MoUee, 85 T. Sap. 81 ; Hunter y. Morse, 48 T. 884; Troy r. BUis, 6e 
T. 683; Bo we y. Horton, 65 T. 80. 



§ 66. Danzey v. Smith, 4 T. 414. 

If the administrator of a fraudulent vendor neglect or 
fail to use the necessary and appropriate means of sub- 
jecting the property fraudulently conveyed to the payment 
of the debts of the intestate, it would lay the foundation 
for a suit against him on the part of the creditors. 

OvERRULBD AS DioTA! Avcry V. Avcry, 12 T. 67. 

Where a voluntary conveyance is made without oonsid* 
eration, it is not in the power of the legal representative to 
impeach it for that reason, for it can only be attacked by 
an antecedent creditor. 

NOTE. 

Cohb y. Norwood, 11 T. 668; Hunt y. Butterworth, 81 T. 188; GbnneU 
y. Chandler. 18 T. 6; Seawell y? Low«>ry, 16 T. 60; Hoeser y. Kraeka, 
80 T. 450; Epperson y. Toung. 8 T. 185: McCienny y. Floyd, 10 T. 150; 
Wilson y. Trawick, 10 T. 488; De Oarca y. (}alyan, 65 T. 58. 



§ 67. Danzey v. Swinney, 7 T. 626. 

Where a claim is rejected by the probate judge, it may 
not only be carried to judgment in the district court, but 
the property subject to the lien may be seized and sold by 
the sheriff and the proceeds of such sale applied to the sat- 
isfaction of the judgment, in contradistinction to the usual 
order, that such judgment be paid in due course of admin- 
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istration. The claim, then, if rejected, xomt he established, 
and may be satisfied in the district oonrt; if approved, its 
satisfaction is to be obtained tto4ar proceedings in the pro- 
bate court. 

Qubstionbd: GiiAshigham v. Taylor, 20 T. 129. 

When A efaim secared by mortgage is rejected and suit 
is brought thereon, the judgment of the district court should 
merely establish the mortgage, remitting the creditor to 
the county court for satisfaction of his claim. The policy 
of the statute is, on administration, to subject the whole of 
the estate to the supervision and control of the county 
court, for the payment of debtd, the adjustment of the equi- 
ties and preferences of creditors, and for the distribution of 
the property. 

NOTE. 

Chandler ▼. Burdett, 20 T. 42: McMiller y. Butler, 20 T. 403; BachA- 
nan ▼. Monroe, 22 T. 548; Oreeu ▼. Rusrely, 23 T. 648; Heath ▼. Gar-i 
rett, 46 T. 25; Patterson ▼. Allen, 60 T. 25: Ansley ▼. Baker. 14 T. 607; 
McCormick ▼. McNeil, 58 T. 28; Robertson ▼. Paul, 16 T. 476: Fortson 
▼. Caldwell, 17 T. 629; Boggens v. Lillj, 18 T. 200; Cannon v. McDaniel, 
46 T. 816. 

§ 68. DawBon v. Hardy, 33 T. 201. 

The statute requires that parties appealing should give a 
cost bond in addition to the supersedeas bond, anU the par- 
ties failint; so to do the case is dismissed. 

Ovbrbulkd: Roman v. Serna, 40 T. 811. 

The law does not require a cost bond when a supersedeas 
bond has been given. Such was the clear and manifest de- 
sign of the act of 1858. It was only intended to require a 
cost bond when a supersedetis bond had not been given. 
The supersedeas^ being in double the amount of the judg- 
ment, secures the costs. 

NOTE. 

Chreer ▼. State, 29 T. 487; Lewis v. Davidson, 80 T. 66S. 
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§ 69. Deoourt v. Sproul* 66 T. 370. 

A void grant is a mere vaouity. Its issaanoe leaves the 
title in the state. It is void when it conveys what the 
grantor does not own, when it is made without the author- 
ity of the grantor, when it is expressly declared void by 
law. or when its issuance is conditioned upon facts not ex- 
isting, and the jurisdiction to ascertain the facts before 
issue is vested in no agency of the sovereign. Where the 
patent is void the land continues to be a part of the public 
domain, and is open to settlement or location as if there 
was no patent. 

OvBRRULRD AS Diota: Winsor v. O'Connor, 69 T. 679. 

The prohibition found in the constitution asrainst the lo- 
cation, survey or patent of '^ lands titled " as fully deprives 
a location, survey or patent on sach land of legal force or 
effect as would an express declaration that they shall be 
deemed void. Lands covered by void titles do not consti- 
tute a part of the public domain subject to location, and 
within the meaning of the constitution are 'Mands titled," 
and are not deemed '* vacant and unappropriated public 
domain." 

NOTE. 

Day ▼. State, 68 T. 625; Truehart v. Babcock, 61 T. 177; Soramera ▼. 
Davis, 49 T. 554; Westrope v. Chambers. 51 T. 188; Bryan ▼. Orump^ 
55 T. 10; Styles v. Gray, 10 T. 508; Johnson v. Smith, 21 T. 722: Bow- 
mer v. Hicks, 22 T. 162; Howard v. Colqohoun, 28 T. 145; Bryan ▼. 
Shirley. 53 T. 459; Todd v. Fisher, 26 T. 241; GuUett v. O'Connor, 54 
T. 416; Adams v. Railway Co. 70 T. 252. 
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§ 70. Dial V. Sector, 12 T. 100. 

A motion was made in the supreme ooart to dismiss the 
appeal, on the ground that the appeal bond was made after 
the death of the obligees. Held, the fact of the death of 
the obligee before the bond was made should be proven 
in the supreme court by affidavit. 

Contra: Brown v. Torrey, 22 T. 64. 

The plaintiff in error seeks to reverse the judgment, on 
the ground that one of the plaintiffs below was dea<i at the 
date of its rendition, and submits to this court affidavits to 
prove the truth of this assignment of error. But the fact 
of this death does not appear by the record. It was uot 
suggested or otherwise brought to the notice of the court 
below; and nothing can be more penectly clear than that 
this coart can only revise the judgment of the district court 
for errors apparent upon the record. To entertain the 
question of fact for decision for the first time in this court 
as a ground for reversing the judgment would be plainly 
violative of the constitution, wuich confers ui)on this court, 
in reference to the judgments of the district court, appel- 
late jurisdiction only* This is a court strictly of appellate 
jurisdiction, and cannot, therefore, take cognizance of ques- 
tions of fact affecting the judgments of the district court 
which have not been presented to that court for adjudica- 
tion. 

NOTE. 

Milam Co. y. Bobertaon, 47 T. 283; Blum y. Qoldman, 66 T. S24 

§ 71. Dittmar v. Meyers, 39 T. 297. 

Where the consideration of a note was Confederate 
money loaned the maker, it receives no additional sanction 
from a direction in the will that it should be paid; the 
original prom se bein<; illegal, so also is the subsequent di- 
rection for its payment. 



§ 72.] OOHFLIOTINO OABWL 

OvBSBgLBD: Mathews ▼. Backer, 41 T. 688. 

A note payable in Oonfederate money, ezeonted between 
private parties in the nsnal coarse of business, is an obligi^ 
tion which will be enforced to the extent of the vaiae of 
Ck>nfederate money notes at the time of the contract. 

NOTE. 

The followiog oases are in aooord with Dittmar y. Meyers, Imt have 
been overruled: McGar y. Nixon, 86 T. S99: Grant y. Byan, 87 T. 41; 
Kyle y. Hoaae, 88 T. 166; Lant5 v. Thomas, 87 T. 168; Soott y. Acohison, 
86 T. 81; Shepard v. Taylor, 85 T. 776; Satton y. Sutton, 88 T. 548; 
Vanoe y. Burtis, 88 T. 91. 

While the following oases sustain Mathews y. Buoker : Short y« JUnr- 
oathy, 48 T. 08; San Patrido Go. y. McClane, 44 T. 888^ PsifcBitB y. 
Schults. 46 T. 187; Boiler y. Wooldridge, 46 XL 404; Meyers y. Dittmar, 
47 T. 878; Johnson y. Blount, 48 Z, 4i: Atchison y. Scott, 61 T. 888; 
Lewis V. Alexander, 61 Z» 888; Rogers y. Bass, 46 T. 686; Edmonds y. 
Sheahan, 47 Z. 44$; MoBCanus y. Soott, 48 T. 601 ; Thorington y. Smith, 
8 Wea. 1; Delmas y. Insurance Go. 14 WaiL 661; Baikoad Oow ▼• King^ 
1 Otto^ 8; Stewart y. Salamon, 4 Otto, 486. 



§ 72. Evans v. Oakley, 2 T. 188. 

An administrator borrowed money on his own acoonnti 
and as security therefor gave to the lender personal prop- 
erty belonging to the estate he represented. The adminis- 
trator then died, and the heirs, having tendered the money 
borrowed, brought suit for the property. Held, the heirs 
had not the right to sae for the property, bat that right 
could only be exercised by the administrator ds bonis nan. 
The heirs and creditors were safe, because the first admin- 
istrator would be liable on his bond, and the administrator 
de bonis non could assert whatever right the law gave him 
to the property. 

QuBsnoNSD: Sogers ▼. Eennard, 64 T. 86. 

The general rule is that, while administration is pending 
on an estate, a suit for recovery of property of the estate 
should be brought by the administrator. To this rule the 
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following exceptions exist, viz. : 1. Where the administrator 
QMnrot or will not abt for those beneHoially interested. 
2. Where land adversely possessed by those claiming under 
the administrator, through deeds made in his individual and 
representative ca|)acity, is sued for by the heirs or those 
claiming under them. 

NOTE. 

Pattoo ▼. OreKory, 21 T. 517; Blakely ▼. Duncan, 4 T. 184: Eautorlinp: 
▼. BIythe. 7 T. 211; Lacey v. WUliams, 8 T. 182; Bufford v. Holiiruan, 
10 T. 660; Clay ▼. Clay, 18 T. 201: Cochrane v. Thompson, 18 T. 652; 
Webeter ▼. Willis, 56 T. 468; Ansley ▼. Baker, 14 T. 607; Cunningham 
w. Taylor, 20 T. 126; Greeu ▼. Rugely. 28 T. 5:i9; Pattemon v. Allen 
50 T. 28; McCampbell v. Henderdon, *'>0 T. 601; Sanders v. Devereux, 
25 T. Sup. 11; Finch y. Edmonson, 9T. 504: Fisk v.Norvel, T. 15: 
Hart ▼. Horton, 12 T. 285; MiMahan v. Rice, 16 T. 8.35: Giddings v. 
Steele, 28 T. 748; Walker v. Abercrombie, 61 T. 60; Mclniyre v. Chap- 
pell, 4 T. 192; Moore v. Morse, 2 T. 40& 

' The last case mentioned in the foregoing note is in accord with the 
oVerruled < 



§ 73. Finch v. Edmonson, 9 T. 515. 

Under 'the probate law of 1846 an order of sale to sell 
lands of the estate for the payment of debts is void for 
want of jarisdiction without a petition therefor having first 
been tiled and a return of the citation thereon. 

Questioned : Hurley v. Barnard, 48 T. 87. 

Whether an order of sale to sell land of an estate for 
the pa^'ment of debts is void without petition tiled and 
service thereon under the probate law of 1846 is seriously 
questioned. But it is well settled that a petition is not es- 
sential to give the court jurisdiction, under the statute of 
1848, to order the sale of lands for the payment of debts. 

NOTE. 

Lynch v. Baxter, 4 T. 445; Poor ▼. Boyce, 13 T. 440; Littlefield v. 
Tinsley, 26 T. 858; Heath v. Layne, 62 T. 692; George v. Wataon, 19 T. 
869; Alexander ▼. Maverick, 18 T. 179. 
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§ 74. ilato Y. Brod, 37 T. 735. 

A book containing transcribed items of anaoooant, taken 
from the book of original entries, cannot be nsed as evi- 
dence of the correctness of the account. 



Contra: Cahn v. Salinas, 2 App. 0. 0. 616. 

Where goods are delivered by the servant, and he makes 
a memorandum thereof, and from the memorandam the 
roaster makes the entry in the books, the books are then 
evidence of the sale and delivery when supplemented by 
the usual oath. 

NOTE. 

Ab the prin^ple announced In the finit case is believed to be atMoand 
and unwarranted by the elementary authorities, an adverse opinion is 
given from the court of appeals. See 1 OreenL Ev. sees. 111^ 118; 
1 Whart. Ev. sea 0SS; Watts v. Howard, 7 Met 478. 



§ 75. Floumoy v. Healy, 31 T. 591. 

The only error assigned in this ease is that the district 
court erred in rendering a judgment for a certain number 
of dollars in specie, in violation of the legal tender act of 
the United States. Held, any judgment having a tendency 
to impair, impeach or set aside the validity of this act 
would be pro tanto erroneous. Though the defendant in 
the execution could satisfy it, and wopld be fully released 
on the payment of the number of dollars called for therein 
in legal tender of the United States* the sheriff was unaer 
no obligation to collect any other kind of money, and the 
word specie might be regarded as sur))lusage; yet inasmuch 
as the superfluous words are calculated to distract and mis- 
lead the ministerial officers of the court as well as the par- 
ties litigant, we regard their insertion in the judgment as 

improper. 
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OONFUOTIKG OABXft. [g 76. 

Otsbeuijed: Bridges v. Reynolds, 40 T. 214, 2t6. 

There were two descriptions of lawful money in ase at 
the time the tender wa4Ei made — gold and silver, and note 
dollars issued by authority of the legal tender acts; and a 
contract to pay in gold or silver coin will be enforced for 
gold and silver coin, according to the intention of the par- 
ties. But m the absence of a contract expressing a different 
intenrion, payment will be enforced for doUai-s and cents 
genf^rally, without further specification as to the medium 
of payment, and when sued upon judgment will be entered 
aocordmgly in either ca^e. 

If parties in their contracts may discriminate in favor 
of coin, as possessing a higher market value than currency, 
•it follows that they may stipulate to pay a certain sum in 
coin, or its equivalent in currency as an alternative. Ap- 
plying these pnnciples to the cases before us, and following 
the decisions of the supreme court of the United States, 
without discussing the constitutional question, the defend- 
ant might have discharged the note in currency in amount 
equal to the value of the gold at maturity of the note. But 
falling to make tender in currency, the plaintiff wais author- 
ized to treat it as a promise to pay so many gold dollars, 
and the amount being ascertained by the note, there was no 
error in rendering judgment by default for gold ha a liqui- 
dated demand witUout the intervention of a jury. 

NOTE. 

Harrell ▼. Barnes, 84 T. 418; Hepburn ▼. Oris wold, 8 Wall. 808. The 
foUowiog oaaoB are in aocx>rd with Flournoy v. Healy, but have all 
been overruled: Shaw ▼. Trontder, 80 T. 8tfl ; Van Aidtyne v. Swley, 88 
T. 61& 

§ 76. Forbes y. Moore, 32 T. 199. 

During the insanity of the husband the wife is the head 
of the family, and as such has the legal right to dispose of 
so muoh of the community properly as may be necessary 
for the support of herself and children, or, in case there be 
none of the community proiierty, then she has the right to 

109 



§ 77.] OONFUOTINa 0A8S8. 

sell so maoh of the separate property of the hasband as may 
be neoess^iry to supply the wants of herself and his and her 
children. 

Overruled: Heidenheimer v. Thomas, 63 T. 290. 

A deed to the homestead by the hasband and wife dar- 
ing the insanity of the husband, though properly acknowl- 
edged by the wife, is invalid. No power exists in the wife 
alone to alienate the separate property of the husband, or 
of the community property of the marriage, during the 
period of his insanity. 

The law provides for just such oases, and renders unnec- 
essary the exercise of any such power by the wife. 

NOTE. 
Leggace ▼. Qark, 111 Mass. 806. 



§ 77. Foreman v. Gregory, 17 T. 194. 

Where a defendant removes a case from a justice's coart 
to the district court by certiorari^ the plaintiff or appellee 
cannot be ruled to give security for costs on motion of the 
defendant or appellant. The party who brings up thecaase 
is the real actor in the proceeding. He has given bond to 
secure the costs as well as perform the decree, while the 
other party is passive. The costs after appeal have not been 
incurred through his agency. He was content with the 
judgment, and cannot be made to secure the costs of a pro- 
ceeding prosecuted without his agency and against his 
consent. 

Contra: Miller v. Holtz, 28 T. 141. 

Where a cause is removed from the justice's court to the 
district court the plaintiff in the court below is the plaintiff 
in the district court, and he is under the same obligations to 
prepare for trial and to prosecute his cause as every party 
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who saes originally in the distriot conrt If he fail to 
prosecute his suit, it may be dismissed on motion of his 
adversary. 

NOTE. 

Railway Go. ▼. Taylor, 2 App. C. C. 418; Railway Go. ▼. Cook. 8 App. 
G. C. 669. The conflict, if any, between the foregoing canes, arises rather 
from the argument than the conclusions reached in the opinions. It is 
stated in Miller v. Holtz that it is not necessary to decide whether or 
not it was error in the district court to Vequire the plaintiff to give 
security for costs. Yet, by reading the dissenting opinion of Judge 
Wheeler in that case, he seems to regard the opinion as passing on that 
question, and therefore he dissents from the opinion of the majority of 
the court and approves the rule laid down in Foreman y. Gregory. 



§ 78. Pt. Worth V. Davis, 57 T. 236. 

How a tax-payer can contest the result of an election, or 
obtain a revision of the action of the tribunal intrusted by 
law with its determination, or the power of the district 
court to revise its action, must remain an open question, 
notwithstanding decisions of this court to the contrary. 

Oykbbuled: Ex parte Whitlow, 69 T. 274. 

The district court has no jurisdiction on the protest of a 
citizen to consider and revise the action of the county judge 
in declaring the result of an election to locate the county 
seat on the organization of a new county. 

NOTR 

Jennet ▼. Owens, 63 T. 261 ; Dwyer v. Hack worth, 67 T. 245: Ander- 
son Co. V. R. R. Co. 62 T. 289; Parry v. Rockdale, 62 T. 458; Gibson v. 
Teniploton, 62 T. 555; WriKht v. Fawoet, 42 T. 208; Rogers v. Johns, 
42 T. 889. This last decision in effect overrules the first, although it is 
not mentioned in the opinion ; the effect of which is to reinstate as au- 
thiirity the cases of Ex parte Tnwles, 48 T. 442, and Williams v. Lane, 
52 T. ^•4a In a still later case, Gibson ▼. Templeton, 62 T. 557, Ex 
parte Whitlow is sustained, and Ft. Worth v. Davis not followed. 
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§ 79.] oosFuonNo OAsmu 

§ 79. Fox V. Willis, 60 T. 378« 

If the vendor attach the goods as the property of tbe 
vendee while they are in course of transportation, the legal 
effect of the issue and levy of such writ of attachment will 
be to destroy the right to stop them in transitu. 

The vendor has the right to reclaim his goods or resort 
to some other remedy. Should he resort to an attachment, 
it will be equivalent to a ratification of the sale and de- 
structive of his right of stoppage in transitu. 

Doubtbd: Allyn v, Willis, 66 T. 78. 

Whatever doubt there may have been in former times as 
to the effect of stopping goods in transitu^ it is now well 
settled by the great weight of authority, English and Amer- 
ican, that the true nature and effect of this remedy of .the 
vendor is simply to secure the goods to his possession, so 
as to enable him to exercise his rights as an unpaid vendor, 
and not to rescind the sale. There may arise cases in which 
a vendor would be estopped to assert his right of stoppage 
in transitu; but if so, this must result from some fact other 
than suit and levy of an attachment on the goods to secure 
the payment of the purchase money; for the one remedy as 
the other recognizes the title of the vendee. 

NOTE. 

Chandler ▼. Faltoiu 10 T. 3; Halff ▼. Allyn, 60 T. 878; Backer ▼. 
Donovan, 18 Kan. 261 ; Gruss v. O'Donnell, 44 N. Y. 661; Rowley v. 
Bigelow, 12 Pick. 818; Orout v. Hill, 4 Gray, 861, 866; Jordan ▼. James, 
6 Ham. 08; 2 Kent, 641 ; Rogers v. Thomas, 20 Conn. 68; Newhall v. 
Vargas, 18 Me. 08, 104; a C. 16 Me. 8l6; Hunn y. Bowne, 2 CaineB, 88» 
42; Atkins ▼. Colby, 20 N. H. 164, 166. 
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80. Galveston v. Sydnor, 39 T. 241. 



When money is collected by a city under an ordinance 
not authorized by its charter, the same may be recovered by 
a suit at law, whether the money was paid under compul- 
sory process or not. It would be contrary to good conscience 
for the corporation to retain money collected without au- 
thority of law, and where there is a wrong the law should 
furnish a remedy. 

Oyebbuled: Galveston v. Gorham, 49 T. 310. 

Where an illegal tax is collected, and the payment is 
made by the tax-pa^^er without raising any question as to its 
legality, he cannot then maintain a suit to recover the money 
thus paid. If there had been a protest upon the payment of 
the taxes, or notice given that suit would be brought to re- 
cover the money back, and suit had been promptly brought, 
before it was disbursed, and while it was still in the hands 
of some of the officers, as it certainly should be done, espe- 
cially in the case of the collection of taxes, unless their col- 
lection was enjoined, then not only would the fact of its 
being a voluntary payment be rebutted, but the expense, 
trouble and annoyance in the derangement of the fiscal 
affairs of the county would be greatly obviated. A county 
may in good conscience retain money voluntarily paid as 
taxes without protest or compulsion. 

NOTE. 

Red V. Johnson, 68 T. 284; Snediker ▼. Marshall, 25 T. 400; Baker 
▼. Panola Co. 80 T. 86; Galveston v. Galveston, 66 T. 480; Hardeaty v. 
Fleming, 67 T. 806; Galveston v. Galveston, 64 T. 287. 
1 Sing's Confl.Cas.— 8 118 



§ 81.] OONFLIOTINa 0A8R8. 



§ 81. Oalveston County v. Tankersley, 39 T. 657. 

It wa4Ei not the purpose and intent of the framers of the 
constitution of 1869 to cancel all the solemn contracts made 
with the several counties in regard toschoolland. If such 
was the purpose and intention of the convention they had 
no power or authority so to do. Grants of school lands to 
the several counties were solemn acts of a contract made 
with the counties, and the one in question to Galveston 
county was duly executed years before the adoption of this 
constitution. The state had parted with her title to a body 
corporate, capable of receiving and holding title to Und, 
and she has not the power and authority, under the consti- 
tution pf the United States, to recall her grants or violate 
her executed contracts at pleasure. 

LiMrrKD: Worley v. State, 48 T. 12. 

While the case of Galveston v. Tankersley is recognized 
as authority on the question actually decided, to wit, the 
construction of the constitution of 1869, holding that said 
constitution does not divest title to school land out of the 
counties granted to them by the state, and that it was not 
the intention of the framers of the constitution to give it 
that effect, yet said decision goes further and denies the 
power of the state to control lands granted by her to her 
own political subdivision for public purposes. This last 
proposition is neither assented to nor recognized. 

NOTE. 

CaaBici v. La Coete. 20 T. 286; Milam Ca ▼. Bateman, 64 T. 158. The 
limitation contained in Worley v. State is construed to mean that, while 
the constitution gives to the county the right to use the land and the 
proceeds for the benefit of the county school fund, yet, the county 
merely being one of the political subdivisions of the state, it could not 
claim such a vested right as to deny the authority of the state to sell 
the land and apply its proceeds to the use of the oounty school fund, 
that being the object and purpose of the grant; nor does the constitu- 
tion of the United States prohibit the exercise of such authority. 
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CONFLICTING CASES. [§ 82. 



§ 82. Gaskins v. Peebles, 44 T. 391. 

It is not error to dismiss a bill for injnnction whioh is 
defective where the plaintiff does not ask that it be contin- 
ued for hearing with leave to amend. 

Oyebbulbd: Love v. Powell, 67 T. 17. 

It is error for the court, on granting a motion to dissolve 
an injunction on the ground of want of equity in the peti- 
tion and sworn denial in the answer, to dismiss the suit upon 
plaintiff declining to amend ; and this though he does not 
demand or indicate that the case should be continued for 
hearing on the merits. He does not thereby waive his rights 
to a trial on the merits, but on the contrary, the presnmp 
tion ought rather to be, that by bringing his suit he has de- 
manded a trial if issue be joined, and that his right to trial 
continues unless he expressly waives it. But to construe 
his silence into a request for dismissal of the cause would 
be laying down an arbitrary rule not in aooord with our 
system of jurisprudence. 

NOTE. 

The foUowing authorities sustain the principle announced in the over- 
ruling case: Floyd t. Turner, 28 T. 294; Kelley ▼. Whitmore, 41 T. 648; 
Land Co. ▼. Turman, 58 T. 628; Hardy ▼. Broaddus, 85 T. 688; Horton 
V. Jones, Dallam, 467; Witt t. Miller. 25 T. Sup. 886; WiUis ▼. Gordon, 
22 T. 241; Blum v. Schram, 68 T. 580; Pullen y. Baker, 41 T. 419; FuL 
gham y. Chevallier, 10 T. 519; Burnley v. Cook, 18 T. 586; Dearborn y. 
PhilUps, 21 T. 451. 

The following cases coincide with the overruled case: Pryor y. Emer- 
son, 28 T. 168; Clegg y. Darragh, 68 T. 861 ; Sims y. Redding, 20 T. 889; 
Ferguson y. Herring, 49 T. 126; Baldridge y. Cook, 27 T. 571 ; Hale ▼. 
McComas, 69 T. 484; Waehington Co. y. Shulz, 68 T. 82; Hoston y. 
Berry, 8 T. 286. 

115 



§ 83.] coNi'Lianxo cases. 

§ 83. Gault y. Goldthwaite, 34 T. 110. 

If an injunction improperly restrained the collection of 
money, the district court, on dissolving it, was bound to 
adjudge against the plaintiff the ten per cent, damages 
awarded by the statute; and it is immaterial whether the 
injunction was granted on the prayer of the debtor or upon 
that of a third party. 

Ovkrbfled: GriflBn v. Ohadwick, 4A T. 411. 

Certainly the writ of injunction would be regarded as of 
questionable remedial advantage if third parties could not 
invoke its aid except at the peril of becoming liable for the 
entire amount of the judgment on which the execution 
issued under which the action sought to be enjoined is had 
if they fail to perpetuate the injunction. It would be most 
unreasonable to say that a party who honestly believes his 
property is about being sold under an execution against 
another, by reason of the mere fact that he is mistaken as 
to his rights in the premises is liable for the full amount of 
the debt to the payment of which it is sought to be applied, 
however great may be the difference between the value of 
the property levied on and the judgment, and without re- 
gard to the damages which may in fact have accrued to 
the creditor from the injunction. 

NOTR 

Carlin t. Hudson, 12 T. 204; Gibson y. 0*Ck>nneU, 80 T. 884; Bedwell 
y. Thompson, 25 T. Sup. 247; Hammonds y. Beloher, 10 T. 271 ; FaXi v. 
Ratliff, 10 T. 293; Brown y. Taylor, 84 T. 172; Foster y. Shepard, 88 
T. 6a8: Edmonson y. Garnett, 88 T. 258; Pryor y. Emerson, 22 T. 165; 
Jordan y. Dayid, 20 T, 718. 
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CONFUOTING 0ASB8. [§§ 84, b5. 

§ 84. Oehrke v. State, 13 T. 572. 

The appellant on trial for murder offered to prove, by 
non-professional witnesses, that he looked and acted like 
one insane. The court below excluded the testimony. 

It would have been improper to have received as evi- 
dence the vague, indefinite expressions of the witnesses, 
that the person looked like, or acted as, an insane person. 
The record shows that persons distinguished in the profes- 
sion were present and examined as witnesses as to the nat- 
ure of the wound, and might have been examined by the 
appellant's counsel on the subject of his insanity, had they 
wished to have done so. 

Contra: Holcomb v. State, 41 T. 125. 

Upon the trial of the plea of insanity non-professional 
witnesses should be allowed to state their opinions as to the 
sanity, as the result of their observations, accompanied with 
a statement of the facts observed. 

NOTE. 

Thomas ▼. State, 40 T. 60; McClackey ▼. State, 5 Ct. App. 830; Webb 
V, State, 5 Ct. App. 608. 

The cases above mentioned in 40th and 41 at Texas do not in express 
terms overrule the case in 18th Texas, yet in the case of Webb ▼. State 
the case is expressly overruled. The scope of this work was not intended 
to cover the overruled criminal cases, yet this being a rule of evidence 
applicable alike to civil as well as criminal cases, its apparent conflict 
of authority is noted and the authorities upon the question cited. 



§ 85. Guilbeau v. Mays, 15 T. 414. 

Grants upon which plaintifF bases his right to the land in 
controversy ought to have been recorded; and their failure 
to be so recorded or delineated on the maps, or other notice, 
will postpone them to a junior title derived from the gov- 
ernment, and will place the junior locator in the position 
before the court of an innocent purchaser without notice, 
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and in principle not distinguishable from the great class of 
oases of innocent purchasers without notice of any prior or 
superior title. 

Ovebrulbd: King v. Elson, 30 T. 255. 

It is the duty of the officers of the government to make 
a delineation on the maps of all granted lands, and their 
failure to do so cannot affect the owners; and if from such 
failure the grant is not delineated on the county map, the 
commissioner of the general land office might regrant 
the land. But in the controversy between the two titles, 
the cMer grant, if capable of identification, must prevail 
over the junior patent. By the same reasoning the title 
of the elder grantee, if otherwise susceptible of being es- 
tablished, will not be lost by the absence of the protocol 
from its proper place of deposit in the land office; nor is the 
grantee required to register his testimonio in the office of 
the county clerk ; therefore a failure so to do cannot oper- 
ate as a forfeiture of his land or postpone his title to that 
of the junior grant. 

NOTE. 

Lewis ▼. Daret, 10 T. 898; Chambers ▼. Fisk, 22 T. 535; Byrne v. 
Fagan, 16 T. 899; Musquis ▼. Blake, 24 T. 467; Wilson v. WiUiaois, 25 
T. 68; Nicholson v. Horton, 28 T. 51 ; Cleveland v. Williams, 29 T. 205; 
Weir v.Van Bibber, 84 T. 226; Railway Co. v. McGehee, 49 T. 481; 
Welder v. Carroll, 29 T. 818; Ward v. Conner, 83 T. 567; Watson v. 
Chalk, 11 T. 91; Hawley y. Bullock, 29 T. 222; Thomas v. Chance, 11 
T. 688. 

The principle arrived at in Musquis ▼. Blake has been approved and 
followed by the supreme court of the United States in the case of Air- 
hart V. Massieu, 98 U. S. 504. 

§ 86. Givens v. Davenport, 8 T. 451. 

Plaintiff brought suit against defendant on a note, and 
to foreclose a deed of trust on personal property. Pending 
suit defendant died and his administrator was made party 
defendant. There was a verdict for plaintiff, and a decree 
for the seizure and sale of the mortgage property by the 

118 



ooNFUcrmo oases. [§80. 

sheriff to satisfy the judgment. Held, that there was no 
error in the judgment; for if the record from the district 
court only fixed the debt, and not the lien claimed, then 
that lien will be ascertained and enforced under the law 
regulating proce dings in the county court; but if the pro- 
ceedings in the district court not only fix the amount of 
the debt, but also the lien, then the lien is to be enforced 
under the provisions of the law regulating proceedings in 
the district court. 

Ovbbruled: Robertson v. Paul, 16 T. 475. 

Repeated decisions have settled that a mortgage is a 
''claim for money" within the meaning of the statute, 
which must be presented to the administrator for allow- 
ance and to the chief justice for approval before it can be en- 
forced. After the mortgage has been allowed and approved 
or established by suit, the manner of proceeding to enforce 
it is prescribed by the statute. These provisions of the 
statute requiring the mortgage to be duly presented for al- 
lowance and approval, and giving the enumerated claims a 
preference in the order of payment, would be defeated if 
the mortgagee can proceed, as in this instance, to enforce it 
under the power to sell, irrespective of the statute. That 
the mortgage contains a power to sell does not change its 
essential character. It is still a security, and nothing but 
a security, for the payment of a debt. The debt is the prin- 
cipal thing; the mortgage is but an incident. The debt re- 
mains as a demand against the estate, of the same and no 
higher grade in consequence of the power contained in the 
mortgage. It comes within the letter and policy of the 
law, which requires the presentation of the claim, and which 
postpones its payment to other preferred claims. To per- 
mit its enforcement otherwise than as the statute prescribes 
would be to defeat the express requirements and the mani- 
fest policv of the law. 

NOTE. 

Hendrix v. Munn, 46 T. 152; Fortson v. CaldweU, 17 T. 020; Boggeas ▼. 
LiUy, 18 T. 205; Cannon v. McDaniel, 40 T. 810; Cunningham ▼. Tay- 

119 . 



§37.] CONFLIOTIJ^Q OASES. 

lor, 20 T. 128; Wheeler v. Love, 21 T. 584; Perkins v. Sterne, 28 T. 
561; Emmons v. WilliamB, 28 T. 778; Chandler v. Burdett, 20 T. 200; 
McMiller v. Butler, 20 T. 402; Buchanan ▼. Monroe, 22 T. 542; Webb 
V. Kallard, 27 T. 83; Martin ▼. Harrison, 21 T. 458; McCormick ▼. 
McNeel, 53 T. 28; Heath v. Garrett, 46 T. 25; Black v. Bockmore, 50 
T. 06; Reeves v. Petty, 44 T. 254; Caton v. Moeely, 25 T. 877; Cleveland 
V. Williams, 29 T. 215; Blair v. Thorp, 88 T. 40; Dwight v. Overton, 35 
T. 407; King v. Cassidy, 86 T. 536; Smith v. Elliott, 39 T. 210. 



§ 87. Grace v. Wade, 45 T. 528. 

By force of our registration laws a lien acquired by a 
judgment or the levy of an execution on the real estate of 
the debtor is superior to the legal title which had been 
previous to the date of the lien conveyed by him by deed 
to a third party, but which deed had not been recorded, 
and of which the creditor, at the date his lien was fixed, 
did not have actual notice. 

Limited: Sent^r & Co. v. Lambeth, 59 T. 263. 

The above decision only applies to cases where the third 
party to be affected by the unrecorded conveyance acquired 
thereby the legal title; or where its right or interest is 
represented by some written instrument that is required or 
permitted by law to be recorded, and which he has neg- 
lected to record, and of which the judgment creditor had 
no actual notice at the date of the acquisition of his lien. 
This court Las never held that the doctrines above an- 
nounced applied to cases where the rights of a third party 
(as in this case, for example) claiming through or under 
the judgment debtor were purely equitable in their charac- 
ter, and which were not in their nature susceptible of reg- 
istration, \vhen actual notice of such equitable title was 
brought home to the purchaser before the sale and pur- 
chase. 

NOTE. 

Parker v. Coop, 60 T. Ill; Blankenship v. Douglas, 26 T. 225; Wal- 
lace V. Campbell, 54 T. 290; Ayres v. Duprej, 27 T. 504; Borden v. 
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McRae, 40 T. 396; Orimes ▼. Hobson. 46 T. 416; Bonner v. Dale, 62 T. 
;$U0; Kot» y. Kornrumpf, 64 T. S94 ; Gatlin ▼. Bennett, 47 T. 170; Cav- 
anaugh v. Peterson, 47 T. 207; Linn v. Le Compte, 47 T. 442; Taylor 
V. Harrison, 47 T. 460; Barrett v. Barrett, 81 T. 844; Orme ▼. Roberts, 
83 T. 768: Farley v. McAllister, 89 T. 602; Delespine v. Campbell, 52 T. 
4; Raw lee v. Perkey, 50 T. 381; Mainwarring v. Templeman, 51 T. 205; 
Crawford v. Bonner, 53 T. 194; Price v. Cole, 85 T. 471; Gillum ▼. Col- 
lier & Richardson, 58 T. 592; McKeen t. Sultenfuss, 61 T. 825; McKa- 
i«ey V. Thorp, 61 T. 648. 



§ 88. Graham v. Hawkins, 38 T. 628. 

That one of the links in the defendant's title is a quit- 
daim deed, when his deed and that of his vendor are war- 
ranties, does not prevent his recovery upon the plea of 
bona fide purchaser upon proof of other requisites of such 
defense. 

CoNTBA.: Tram Lumber Oo. v. Hancock, 70 T. 312. 

One who claims under a quitclaim deed, or whose vendor's 
title is a quitclaim deed, cannot be a bofia fide purchaser, 
although the proof may be clear tbat he purchased in good 
faith for value without notice of the prior unrecorded deed. 

NOTE. 

La wrens ▼. Anderson, S. W. Rep. vol. 1, p. 879; Hatrison v. Boring, 
44 T. 255; Taylor v. Harrison, 47 T. 460; Richardson v. Levi, 67 T. 861 ; 
Milam Co. ▼. Bateman, 54 T. 1G9; Rogers v. Burchard, 84 T. 552; 
Johnson ▼. Williams, 14 Pac. Rep. 587; Schradski v. Albright, 5 S. W. 
Rep. 807. 

As to what constitutes a quitclaim deed, see authorities mentioned in 
note to the case of Rogers y. Burohard. 



§ 89. Grant v. Ryan, 37 T. 41. 

Executory contracts based upon Confederate money can* 
not be enforced. No pretense of force or necessity can 
vindicate such contracts. There is no analogy between the 
condition o' the people of the so-called Confederate States 
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and that of a people temporarily sabjected to the author- 
ity of a foreign power, and compelled to sabmit to its ex- 
actions. 

Overrulkd: Mathews v. Rucker, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
the Confederate money notes at the time of the contract. 

NOTE. 

The foUowing cases are in accord with Grant v. Ryan, but hare been 
overruled: Dittmar v. Meyers, 89 T. 207; McGar ▼. Nixon, 86 T. 290; 
Kyle ▼. House, 88 T. 156 ; Lane v. Thomas, 87 T. 158; Soott v. Atchison, 
86 T. 81; Shepard v. Taylor, 85 T. 775; Sutton v. Sutton, 89 T. 649; 
Vance v. Burtis, 89 T. 91. 

While the following cases sustain Mathews ▼. Rucker: Short ▼. 
Abemathy, 42 T. 98; San Patricio v. McOlane, 44 T. 896; Roberts ▼. 
Schultz, 45 T. 187; Roller v. Wooldridge, 46 T. 494: Meyers v. Dittmar, 47 
T. 387; Johnson v. Blount, 48 T. 45; Atchison v. Soott, 51 T. 222: Lewis 
▼. Alexander, 51 T. 590 ; Rogers v. Bass, 46 T. 505 ; Edmonds v. Sheahan, 
47 T. 448; McManus v. Scott, 48 T. 601 ; Thorington v. Smith, 8 Wall. 1 ; 
Delmas v. Ins. Ck). 14 Wall. 661 ; R'y Co. ▼. King, 1 Otto, 8; Stewart ▼. 
Salamon, 4 Otto, 485. 



§ 90. Green v. Bear, Tex. Law Review, p. 597. 

The landlord leased to the tenant a storehouse for the 
term of three years at a stated sum for the full term, the 
tenant agreeing to pa}^ the same monthly on the first day 
of each month. The tenant's goods in the rented premises 
were seised in attachment by his creditors, when the land, 
lord interposed, claiming that his lien on the goods was 
not only valid for the rent due at the next date of payment, 
but for the entire term of the lease. Held^ that the land- 
lord could only assert his lien for the rent past due and 
that accruing at the next date of payment, and that he had 
no lien for the rents for the remaining term of the lease. 
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Ovkbruled: Marsalis v. Pitman, 68 T. 624. 

The law gives the landlord a preference lien upon all the 
property of the tenant on the premises, not only for the 
rents that are due, but that which is to become due for 
the entire term of the lease, and that lien is superior to 
that of the tenant's vendee. 

NOTE. 

Aflsociation ▼. Cochran, 60 T. 028; Livingston ▼. Wright, 68 T. 708. 

Since the foregoing cases were decided the law has been amended by 
act of March 28, 1889, page 11, which provides that the lien for rents 
'* shall not continue or be enforced for a longer period than the current 
contract year." 



§ 91. Green v. Rogers, 35 T. 734. 

Where the holder of a vendor lien note brings suit thereon 
and recovers a judgment in personam without foreclosing 
bis lien, held, that he thereby elected between the two rem- 
edies which he had, to take a personal judgment rather 
than press bis rights as vendor against the land. 

Contra: Ball v. Hill, 48 T. 634. 

That suit has been brought and personal judgment ob- 
tained on a vendor lien note is not of itself an abandonment 
or waiver of the lien. 

NOTE. 

Slaughter v. Owens, 60 T. 071 ; EUis v. Singletary, 45 T. 87; McAlpin 
▼. Burnett, 19 T. 600; Young v. Soiith, 28 T. 598; Borden ▼. McRae, 46 
T. 400; Lockridge v. Baldwin, 20 T. 808; Toland ▼. Swearingen, 89 T. 
455; Cook v. Love, 83 T. 487; Johnson v. Murphy, 17 T. 217 (the last 
two cases have been overruled); Gentry v. Lockett, 87 T. 503; Jemison 
V. Halbert, 47 T. 190; Brackenridge v. San Antonio, 89 T. 66; Ayers v. 
Ward, 44 T. 554. In order to determine what acts constitute a waiver, 
a distinction should be drawn between cases where the lien is implied 
and where it is expressly retained by recitals in the deed. 
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§ 92. Gross v. McClaren, 8 T. 342. 

(See also § 94) 

Where a sait is broaght in the nature of a bill of review 
to set aside the judgment of a former term, and a judg- 
ment is rendered thereon setting aside the former judgment 
and granting a new trial, such judgment is interlocutory 
and will not be reviewed on appeal until after final judg- 
ment; nor will a writ of error lie to the first judgment 
after it has been set aside. 

Contra: Gross v. McCIaran, 17 T. 116. 

An appeal will not lie from an order setting aside a 
judgment rendered at the same term, for in that case it is 
merely interlocutory and not a final judgment. But when 
a judgment of a former term is set aside an appeal will lie 
therefrom. It can never be tolerated that any court should 
have an irresponsible and irrevisable power to set aside 
and annul its judgments after the term for any cause which 
the judge in his discretion might deem sufficient. Yet 
such would be the consequence if an appeal could not be 
entertained. 

NOTE. 

McKean v. ZiUer, T. 58; Bradshaw v. Davis, 12 T. 814; Spencer v. 
Kennard, 12 T. 180; Ckx>k v. Qarza, 18 T. 444; Caperton ▼. Wanslow, 
18 T. 125; Vardenian v. Edwards, 21 T. 787; Burnley ▼. Rice, 21 T. 171 ; 
Gregg V. Bankhead, 22 T. 245; Plummer ▼. Power, 29 T. 6, Sweeney 
V. Jarvis, 6 T. 89; Hughes v. Maddoz, 6 T. 90; Long v. Qamett, 45 T. 
400; Stewart v. Jones, 9 T. 470. 



i 93. Gayoso Sayings Bank v. Burrow, 37 T. 88. 

In a suit for a debt by a depositor againe^t a foreign bank- • 
ing corporation, a writ of attachment was issued and levied 
upon land in this state which had been previously conveyed 
to its cashier for the beneSt of the bank, and by him con- 
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veved to a receiver, who had been appointed by a foreign 
court of chancery to receive its assets and pay off its cred- 
itors. The conveyance to the receiver having been made 
by order of the chancery court, held, the property at- 
tached had passed to the receiver; it was no longer the 
property of the corporation, and the levy of the attach- 
ment upon it was void. 

Held Obiter Dicta: Moseby v. Burrow, 52 T. 406. 

On second appeal, a receiver cannot act in his official 
capacity outside of the jurisdiction of the court from which 
he receives his authority, nor can that court make a decree 
ordering the conveyance of land situated in another state 
which will be recognized as valid by the courts of the state 
in wiiich the land is located. The property attached be- 
longed to the corporation, in which the receiver personally 
had no interest, and the attachment lien was rightfully 
foreclosed. 



§ 94. Gross v. McClaren, 8 T. 344. 

(See also § 92.) 

Under the Texas system there is no distinction in the ad- 
ministration of law and equity jurisdiction. The same rem- 
edy is obtained on application to a judge of the district court 
that could be had from the chancellor exercising equity 
jurisdiction; and the rule that a new trial could not b<- 
granted out of term time by one of the district judg(*> 
would be denying to him an essential attribute of equity 
jurisdiction. 

Contra: Overton v. Blum, 60 T. 423. 

Although the contrary might be inferred from some <»t 
the earlier decisions, it must now be regarded as settled 
that a new trial is never granted after the adjournment of 
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the term of the court at which the judgment is renderea, 
no matter what are the grounds urged in support of the 
application. 

NOTE. 

Metzger t. Wendler, 85 T. 885; Yardemaa ▼. Edwards, 31 T. 740; 
Taylor v. Fore, 42 T. 256; Roller ▼. Wooldridge, 40 T. 485; Spencer v. 
Kinnard, 12 T. 180; Cook v. Garza. 18 T. 481 ; Caperton ▼. Wanslow, 18 
T. 125; Bamley v. Rice, 81 T. 171 ; Gregg t. Bankhead, 28 T. 845; Hatch- 
ett ▼. Conner, 80 T. 104; Hough ▼. Hammond, 86 T. 655; RogevB v. 
Watrous, 8 T. 62; Hamilton ▼. MoKenzie, Dallam, 461; Seorest ▼. Best, 
6 T. 109; Gorman ▼. McFarland, 18 T. 287 ; Plammer ▼. Power, 29 T. 6; 
Bryorly t. Clark, 48 T. 845; Ragedale ▼. Green, 86 T. 198; McKean ▼. 
Ziller, 9 T. 58; Blam ▼. Wettermark, 58 T. 125; JTohnson t. Templeton. 
60 T. 28a 



§ 95. Hale v. McComas, 49 T. 485. 

It is not error to dismiss a bill for injunction which is de- 
fective, where the plaintifF does not ask that it be continued 
for hearing with leave to amend. The same rule applies 
to the case of an interlocutory order dissolving the injunc- 
tion made on the hearing of an answer denying all equity 
of the petition, unless it appears from the record that the 
plaintiff asked that the petition be continued over for trial 
or hearing as an original petition or suit If the plaintiff 
fails, when the ruling of the court is adverse to him, to call 
to its attention his wish to amend or to continue over for 
a hearing, as the case may be, he cannot complain in the 
appellate court that the court below dismissed the entire 
proceedings. 

Qubstionkd: Love v. Powell, 67 T. 17. 

It is error for the court, on granting a motion to dissolve 
the injunction on the ground of a want of equity in the 
petition and sworn denial in the answer, to dismiss the suit 
upon plaintiff's declining to amend; and this though he 
does not demand or indicate that the case should be con- 
tinued for hearing on the merits. He does not thereby waive 
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his rights to a trial on the merits, bat on the contrary the 
presumption ought rather to be, that by bringing his suit 
he has demanded trial of the issues joined, and his right to 
trial continues unless he expressly waives it. But to con- 
strue his silence into a request for dismissal of the cause 
would be laying down an arbitrary rule not in accord with 
our system of jurisprudence. 

NOTE. 

The following aathoritieB sustain the principle announoed in the over- 
ruling case: Floyd v. Tomer, 28 T. 294; Kelley ▼. Whitmore» 41 T. 648; 
Texas Land Co. t. Turman, 68 T. 628; Hardy t. Broaddos, 86 T. 688; 
Horton ▼. Jones, Dallam, 467; Witt ▼. MUler, 26 T. Sap. 886; Willis ▼. 
Gordon, 22 T. 241; Blum ▼. Schram, 68 T. 680; Pullen v. Baker, 41 T. 
419; Fulgham v. ChevalUer, 10 T. 619; Burnley v. Cook, 18 T. 686; Dear 
bom ▼. PbiUips, 21 T. 461. 

ThefoUowing coincide with the overruled case: Pryor ▼. Emerson, 
22 T. 168; Clegg v. Darragh, 63 T. 861; Sims ▼. Redding, 20 T. 889; 
Ferguson ▼. Herring, 49 T. 126; Lively v. Bristow, 12 T. 60; Gaskins v. 
Peebles, 44 T. 890; Baldridge v. Cook, 27 T. 671; Washington Ca v. 
Schuhs, 68 T. 82; Huston v. Berry, 3 T. 286. 



§ 96. Hall V. Keese, 31 T. 506. 

The proclamation could noU proprio vigore^ manamit the 
slaves. It required the power of the conquering forces. 
The liberation in Texas took effect from the date of the 
surrender of the insurgent forces, and the proclamation of 
that fact by the commanding general, dated 19th June, 
1865, by general understanding, was the day of jubilee of 
the freedom of the slaves in Texas. Until this final surren- 
der in Texas the traffic in slaves was lawful. 

Qukstioned: Morris v. Banney, 37 T. 124. 

Did the emancipation proclamation of the president, prac- 
tically inoperative at the time of its promulgatioUi but 
afterwards enforced, free the slaves from its date; or was 
it left for a subordinate officer, who came to occupy the 
country at the close of the war, practically to fix the dato 
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of emancipation ; or was slavery abolished by the thirteenth 
amendment to the constitution of the United States? Which 
is the true date — the 1st day of January, 1863, the Ist day 
of February, 1865, or the 19th of June, 1865? 

NOTE. 
McDaniel v. White, 82 T. 488; Johnson ▼. Davin, 82 T. 26Ql 



§ 97. HaU V. Layton, 16 T. 277. 

A trust in lands cannot be established by the testimony 
of a single witness, swearing to the verbal declarations of 
the allt'ged trustee, unless there be strong corroborating 
circumstances. 

Overeuled: Layton v. Hall, 25 T. 212. 

The rule that a trust in lands cannot be established by the 
testimony of a single witness, unless sustained by strong 
corroborating circumstances, cannot be maintained upon 
principle or authority. The law has no scales wherein to 
weigh the different degrees of probability; still less to as- 
certain what weight of evidence shall amount to proof of 
any disputed fact. It is for the jury to say what evidence 
is sufficient to convince them of the existence of the trust. 

NOTE. 

Mead ▼. Randolph, 8 T. 191; Massey ▼. Massey, 20 T. 188; Taberrille 
V. State, 4 T. 128; MiUer ▼. Thatcher, 9 T. 484; Hodges v. Johnson, 16 
T. 572. The last case mentioned is in accord with the overruled case. 



§ 98. Hall V. Railway Co. 39 T. 291. 

The board of directors levied the tax sought to be en- 
joined without the county being first divided into "con- 
venient school districts." This was not essential to the 
validity of the levy or collection of the tax, and the court 
l>eIow erred in so holding. 
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Ovbrruled: Willis v. Owenj 43 T. 48. 

The act of the legislature of the state of Texas, entitled an 
^' Act to organize and maintain a system of public schools," 
approved April 24, 1872, is unconstitutional for the follow- 
ing reasons: The legislature had no power to delegate to 
the district board of school directors the authority to fix 
the amount of tax to be collected, and prescribe the manner 
of collecting and disbursing the tax. 

It had no power to transfer the constitutional functions 
of the superintendent to the board of education. 

It bad no power to confer upon another body the duty 

of laying off the state in school districts; nor could it, under 

the color of enlarging the duties of a constitutional officer, 

confer upon him the functions and powers of another and 

altogether different office. Even beyond the question of 

the constitutionality of this law, no valid tax could be levied 

until the county was laid off and subdivided into convenient 

school districts. 

NOTE. 

The foUowing authorities sustain the principle announced in the 
overruled case: Kinney v. Zimpleman, 86 T. 554; Bremond v. State, 
88 T. 110; Ireland ▼. Gondon, 89 T. 258; Pray ▼. Talbot, 89 T. 885, and 
are all expressly overruled. These decisions were made under the con- 
stitution of 1809, while the constitution of 1870 provides for an entirely 
different school system supported by general taxation. 

§ 99. Hancock v. Morgan, 17 T. 585. 

Under the constitution of 1845, where a homestead is 
situated upon a single town or city lot, and the said lot 
with all the improvements thereon does not exceed in value 
the som of $2,000, the whole is exempt from forced sale; 
without regard to the uses to which part of the lot may be 
applied. 

Contra: Iken v. Olenick, 42 T. 201. 

The exemption is limited and confined to the homestead 
and not to property of specific value irrespective of its 
1 King's Confl.Cas.— 9 129 
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uses. It may consist, it is true, of one or more lots, but 
unless such lot or lots constitute or form in fact part and 
parcel of the homestead, they are not included in the ex- 
emption. 

NOTE. 

It must be borne in mind that the two above decisions relate to the 
construction of the constitution of 1845, while the constitution of 1876 
has received an entirely different construction, as will be seen by refer- 
ence to the case of Miller v. Menke, 56 T. 550. Pryor v. Stone, 19 T. 
871; Jenkins v. The State, 80 T. 444; Hogan ▼. Crawford. 81 T. 683; 
Williams v. Hall, 88 T. 212: Watt v. White, 88 T. 422; Williams ▼. 
Jenkins, 25 T. 280; Bassett v. Meesner, 80 T. 604; Richards v. Nelms, 
38 T. 445; Chadwick ▼. Meredith, 40 T. 880; Rogers ▼. Ragland, 42 T. 
488; Mabry ▼. Harrison, 44 T. 291; Russell ▼. Farquhar, 55 T. a55; 
Bennett ▼. S. A. R. E. B. & L. Association, 57 T. 74; Pool ▼. Wede- 
meyer & Schulte, 56 T. 287; Mclnery ▼. City of Galveston, 58 T. 834; 
Miller v. Menke, 60 T. 550. See the case of Inge v. Cain, 65 T. 78, in 
which the conflict is clearly pointed out. 

§ 100. Hardin v. Hardin, 38 T. 621. 

Plaintiff suc*d defendant for and obtained a divorce from 
the bonds of matrimony. Seven years afterward the wife, 
who was plaintiff in the former suit, sued the husband, who 
was defendant in the former suit, for partition of land 
owned by them during marriage as community property. 
Held, each party was left by the decree of divorce with 
such property as he or she had at that time. If there was 
any cause of controversy between them as to such property, 
it should then have been settled ; and if not then settled, 
any and all rights must be considered as having been 
waived and lost. That was the only suit in which the issue 
could have been made, and not being then made the matt.er 
became res adjudi^fata. 



Held as Obfteb Diota: Whetstone v. Coffee, 48 T. 

A husband and wife owning a tract of land as commu- 
nity property were divorced by decree of court, but no 
judgment was rendered in that proceeding regarding the 
land. The husband having sold the land without being 
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joined by the wife, she brought suit in trespass to try title 
to recover the land from the purchaser. The homestead 
was established on said land during the marriage. Held, 
that the husband's deed did not carry the title to so much 
of the land covered by the homestead. The district court 
has authority, upon granting a divorce, to make partition of 
the community property: yet, if this is not done, the di- 
vorced wife is not precluded from afterward bringing suit 
to recover her interest therein. That part of the decision 
in the case of Hardin v. Hardin was an opinion and not a 
decision. 

NOTE. 
Byrne ▼. Byrne, 8 T. 841; Newland v. HoMand, 45 1^. 688; Andrns ▼. 
Randon, 84 T. 586; Wright ▼. Wright, 7 T. 526; Simmons t. Simmons, 
28 T. 344; Fitts v. Fitts, 14 T. 448; Trimble v. Trimble, 15 T. 18; Craig 
▼. Craig, 81 T. 208; Tiemann ▼. Tiemann, 84 T. 522. 



§ 101. Harrison v. Moseley, 31 T. 609. 

The appellant, against whom a judgment had been ren- 
dered for assault and battery, appealed and died pending 
the appeal. Held, the supreme court is without jurisdiction 
in consequence of the death of the defendant. As, by the 
common law, actions of a purely personal nature die with 
the person, and a legal representative cannot appear and 
defend, the suit necessarily abates. 

Contra: Eailway Co. v. Nolan, 53 T. 146. 

Where a party dies pending appeal from a judgment on 
personal action, the cause of action is merged in the judg- 
ment of the district court, which survives, and is not vacated 
or opened by writ of error or appeal, but remains valid and 
subsisting until set aside. 

NOTE. 

Cherry ▼. Speight, 28 T. 517; Taney y. Edwards, 27 T. 225; Watson 

▼. Loop, 12 T. 11 ; Gibbs v. Belcher, 80 T. 81 ; Harle ▼. Langdon, 80 T. 

6G4; Brooke ▼. Clark, 57 T. 109; Hart v. Mills, 88 T. 518; Flanagan v. 

Pearson, 42 T. 1. 
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§ 102. Hart v. Eanady, 33 T. 724. 

An attachment bond executed by a partnership must 
have seals, or scrolls used for seals, to the names of the 
obligors. 

Overruled: Bernard v. De Forest, 36 T. 619. 

In the execution of attachment bonds it is not necessary 
that seals or scrolls be used to the names of the obligors. 
It was not the intention of the legislature to preserve an 
exception against attachment bonds. 

NOTK 

Foster ▼. Champlain, 29 T. 22; Harris v. Cato, 27 T. 899; Wimbish 
▼. Holt, 27 T. 676; RusseU v. McCampbell, 29 T. 87; Courand v. Voll- 
mer, 81 T. 897; Dewees v. Colorado, 82 T. 670; Clayton v. Mooring, 42 
T. 182; Lemoion ▼. Hanlej, 28 T. 219. 

The case of Bead y. Levy, 80 T. 740, is in accord with the overruled 
case, but has been overruled by the same authority. The conflicting 
decisions relate to the construction of the act of February 2, 1858. P. D., 
art. 5087. 

The same article has been embodied In the Revised Statutes, article 
4487, with material modifications. 



§ 103. Henderson v. Eissam, 8 T. 54. 

An amendment by which a charge against the defend- 
ant as administrator is stricken out, and one against him- 
self individually is substituted, changes the entire action 
and is equivalent to a new suit. The fact that the person 
charged individually is the identical person who had been 
charged as the representative of another cannot affect the 
rights of the defendant or operate in favor of the plaint- 
iff. The two capacities are quite distinct. Had the defend- 
ant in his capacity as administrator been voluntarily ejected 
by the plaintiff from the suit and another substituted for 
him, and charged in his individual right, it is very dear 
that an amendment so radical would have, in effect, re- 
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suited in the introduction of a new action; and such is the 
effect of a change, whether one party be thrust forth and 
another introduced and charged in a new and disLinct right, 
or whether the party, as representing the right of another, 
be dismissed and subsequently reinstated, but be required 
to answer, not for an6ther, but for himself. Such changes 
may, in some cases, on the payment of costs, be admissible, 
but they cannot be permited to operate to the injury of 
other parties. 

Qubstioned: Thompson v. Swearengin, 48 T. 560. 

An amended petition which makes a new party as con- 
stituting a member of the firm, and evidently the correc- 
tion, by amendment, of any misdescription that would be 
fatal on an objection for variance between the aUegata and 
probataj cannot be held to be a new suit. 

NOTE. 
Whitehead y. Herron, 16 T. 127; Pridgen ▼. McLean, 12 T. 420; Wm- 
iams ▼. Huling, 48 T. 113; McDhenny y. Lee, 43 T. 205; Lee y. Boat- 
weU, 44 T. 161; Kendall v. Riley, 46 T. 20; Governor v. Burnett, 27 T. 
87; Smith y. McGaughey, 18 T. 466; Hopkins v. Wright, 17T. 85; Era- 
kine ▼. Wilson, 27 T. 118; Pridgen y. Hill, 12 T. 874; Tousey y. Batler, 
9T. 26: Tryon y. Butler, 9 T. 658; Heard y. Lockett, 20 T. 162; HoIIis 
y. Border, 10 T. 864; Martel y. Summers, 26 T. 558; Price y. Wiley, 19 
T. 148; Field v. Alexander, 6 T. 538; Garter y. Reynolds, 6 T. 667; 
Chapman y. Sneed, 17 T. 428; Thouveuin y. Lea, 26 T. 614. 

§ 104. Hemdon v. Ca4siano, 7 T. 335. 

Without positive evidence of the existence of a grant 
from the government, sufficiently long-continued possession 
will authorize its presumption. This possession with claim 
of title, unsupported by other circumstances, will authorize 
the presumption that the possessor holds title from the gov- 
ernment. 

Limited: Paschal v. Dangerfield, 37 T. 304. 

Long-continued possession will not alone authorize the pre- 
sumption of a grant from the government, except where title 
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from the government has been shown good in substance, 
but wanting in some collateral matter necessary to make 
it complete in point of form. 

NOTE. 

Paul y. Perez, 7 T. 842, is in accord with the limited case, but has 
been limited by the same authority. Biencourt v. Parker, 27 T. 558 ; 
Walker v. Hanks, 27 T. 685; Yancey v. Norris, 27 T. 40; Watkins v. 
Taylor, 26 T. 688; Forrest v. Woodall. 83 T. 368; Smith ▼. Power. 28 T. 
20; Plummer ▼. Power, 29 T. 6; Lewis ▼. San Antonio, 7 T. 288; Morris 
▼. Byers, 14 T. 284; Cavazos ▼. Trevino, 85 T. 158; Qalan v. Goliad, 32 
T. 787; Ballard v. Perry, 28 T. 365; Grimes v. Bastrop, 26 T. 310; Turner 
▼. Rogers, 87 T. 582; Miller ▼. Brownson, 50 T. 583; Truehart y. Bab- 
oock, 49 T. 249; Sulphen y. Norris, 44 T. 204. 



§ 105. Herrington V. Williams, 31 T. 457. 

Ko' personal judgment can be rendered against a non 
resident without actual personal service of the citation upon 
him. In order to acquire jurisdiction through his property, 
an attachment must be procured in the manner required 
by the statute, and levied upon his property. Until this is 
done, the court is without jurisdiction to render a judgment 
against the defendant or his land. 

Overruled: Wilson v. Zeigler, 44 T. 661. 

In a suit by a resident plaintiff against a non-resident de> 
fendant, the jurisdiction does not depend upon the auxiliary 
attachment proceeding. Such a suit, on service by publica- 
tion, may be prosecuted to judgment, which will be valid 
as against property of the defendant found in the state. 

NOTE. 

Johnson ▼. Herbert, 45 T. 804 ; Treadway v. Eastbum, 67 T. 212 ; O'Niel 
▼. Brown, 61 T. 87; Lawler ▼. White, 27 T. 260. The supreme court of 
the United States hold contrary to the overruling case. Webster v. Beed, 
11 Howard, and Pennoyer v. Neff, 5 Otto. 
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§ 106. Hodge Y. Johnson, 15 T. 572. 

The rule is well established that the unassisted oath of a 
single witness to the mere naked declaration of the trustee 
admitting the trnst will not, without corroborating cir- 
cumstances, be sufficient to establish the trust. 

Cootra: Layton v. Lall, 25 T. 212. 

Can fraud in the procurement of a settlement between 
parties be established by the testimony of a single wit- 
ness? The law may well declare that a certain description 
of evidence shall not be deemed competent to establish or 
prove certain facts, or to disprove other facts. But, as has 
been said in language that cannot be mended, the law has 
no scales wherein to weigh the different degrees of proba- 
bility; still less to ascertain what weight of evidence shall 
amount to proof of any disputed fact. 

NOTE. 

The first named case is in effect overruled by the last case, although 
not by name. The same principle as announced in the first case was 
held in Hall v. Layton, 16 T. 277, in which there is a dissenting opin- 
ion; afterwards the dissenting opinion became the law. Miller t. 
Thatcher, 9 T. 482; Neil v. Keese, 5 T. 29; Hall ▼. Layton, 16 T. 279; 
Wroth V. Norton, 38 T. 194; Lynn v. Wright. 18 T. 8; Grassmeyer v. 
Beeson, 18 T. 765; Mead ▼. Randolph, 8 T. 191 ; Massey v. Massey, 20 
T. 18a 

§ 107. HoUiman v. Rogers, 6 T. 97. 

Where a note is paid by one of several makers he can- 
not, though he be a mere surety, maintain an action on the 
note, for the payment amounted to an extinguishment of 
the original obligation. His remedy would be upon an 
implied assumpsit in his own name. 

Overbuled: Tutt v. Thornton, 67 T. 36. 

The payment of a note by a surety is not, as between 
himself and his principal, an extinguishment of the original 
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obligation ; for his right of action is upon the note, and not 
upon an implied assuntpsit 

NOTE. 
Sablett V. McKinnej, 19 T. 488; WiUiams y. Darst, 25 T. 667; Daty 
▼. Graham, 12 T. 437; Jordan ▼. Hudson, 11 T. 82; Henderson ▼. Kis- 
sam, 8 T. 61. 

§ 108. Honey v. Clark, 37 T. 708. 

The children of a white man and a negro woman living 
together as man and wife from 1840 to 1882 were made 
legitimate by section 27, article 12, of the constitution of 
1869, and as such they inherited the estate of the father, 
who died in 1862. 

Oterbuled: Clements v. Crawford, 42 T. 603. 

A white man and negro woman who had lived together 
as man and wife prior to 1869 were not made husband and 
wife by the constitution. It was the intention of that con- 
stitution to make the relation a lawful marriage where 
both parties had been slaves. It is not the letter or inten- 
tion of the constitution to confer on any parties, white or 
black, whose intercourse was illegal and immoral, the rights 
and benefits of lawful wedlock. 

NOTE. 
Hill V. Fairfax, 88 T. 222; Oldham v. Mclver, 49 T. 664; Frasher t. 
State, 3 Ct. App. 263; Timmins v. Lacy, 35 T. 187. 

§ 109. Hooper v. Hall, 35 T. 83. 

To entitle the plaintiff to recover against a naked pos- 
sessor he must show that he is the absolute owner of the 
land in controversy, not only as against the defendant, but 
as against all other persons. 

Contba: Keys v. Mason, 44 T. 143. 

It is true that, in an action of trespass to try title, the pos- 
session of the defendant entitles him to a judgment against 
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the plaintiff, unless the latter shows 9, prima/aoie title. 
He does this when he deraigns his title from the sovereignty 
to himself, or title out of the government and subsequent 
possession for a sufficient length of time to toll the right of 
entry, or merely prior possession to defendants with a regu- 
lar chain of title connecting himself with such possession, 
or by proof that defendant and himself claim under a com- 
mon source, and that his is the superior title under such 
common source. Proof of title by the plaintiff in either 
mode may not conclusively establish his right to the land 
against the defendant, but it overcomes the presumption of 
right from his possession, and throws upon him the burthen 
of disproving the plaintiff's case or showing a superior title 

in himself. 

NOTE. 

Hughes y. Lane, 6 T. 291 ; Simpson ▼. McLemore, 8 T. 448; Burleeon 
V. Burleeon, 28 T. 888; Kinney ▼. Vinson, 82 T. 125; HiUman ▼. Meyer, 
85 T. 541 ; Stephens t. Hix, 88 T. 656 ; Shields y. Hunt, 45 T. 42a 

§ 110. Hough V. Hammond, 36 T. 6S7. 

A new trial may be granted after the term upon equitable 
grounds, provided the party applying shows suflBoient mat- 
ter to have entitled him to a new trial if applied for at the 
term and a sufficient legal excuse for not then having made 
application. 

Contra: Overton v. Blum, 60 T. 428. 

A new trial cannot be granted after the adjournment of 

the term of the court at which the judgment was rendered, 

no matter what are the grounds urged in support of the 

application. 

NOTE. 

McE^ean ▼. Ziller, 9 T. 58; Bradshaw ▼. Davis, 18 T. 814; Spencer ▼. 
Kennard, 12 T. IM; Oook v. Garza, 13 T. 444; Carpenter t. Wanslow, 
18 T. 125; Yardeman v. Eilwards, 2L T. 787; Burnley ▼. Rioe, 81 T. 
.71; Gregg ▼. Bankhead, 22 T. 245; Plummw t. Power, 28 T. 6; 
Sweeny t. Jarvis, 6 T. 89: Hughes v. Maddoz, 6 T. 90; Long ▼. Gar- 
nett, 45 T. 400; Stewart v. Jones, 9 T. 470. 
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§ 111. Hughes V. Lane, 25 T. 366. 

Where a demurrer is sustained the plaintiff has his elec- 
tion to amend, or suffer the case to be dismissed and bring 
another suit supplying the deficiency in his former peti- 
tion, or he may appeal from the decision and have the 
judgment sustaining the demurrer revised, and, if errone- 
ous, corrected. If he fails to amend, the consequence is 
that the case is dismissed. 

The dismissal of the case, therefore, is the immediate 
consequence rather of the failure to amend than of the 
judgment on demurrer, and whatever the form of the judg- 
ment its effect is the same. It operates as a dismissal of 
the suit, and is not a bar to another suit for the same cause, 
and is not such a decision of the case upon the merits as 
the statute allowing a second action in trespass to try title 
contemplates. 

Overruled as Dicta: Bomar v. Parker, 68 T. 438. 

A general demurrer admits the facts alleged in the peti- 
tion, and there is no good reason why a final judgment 
sustaining it should not be as conclusive of the same cause 
of action as if the plaintiff had proved these facts and 
judgment had been rendered against him. His facts being 
admitted, he is not prejudiced by not being permitted to 
prove them; therefore the judgment should be as conclu- 
sive in the one case as the other. The proposition laid 
down in Hughes v. Lane was not necessary to the decision 
of that case, and cannot be maintained upon principle or 
authority. 

NOTE. 

Dixoa T.^dek, 59 T. 629; Dangerfleld y. Paschal, 20 T. 536; Shields 
V. Boone, 22 T. 198; Edgar v. Galvestoo, 46 T. 481; Gk)uld v. Railway* 
91 U. S. 688; Felt v. Turnure. 48 Iowa, 897; State v. Krug, 94 Ind. 866; 
Parks V. Cleft, 9 Lea (Tenn.), 524; Phillips ▼. Wormly, 68 Miss. 898; 
Los Angeles v. Melius, 58 Cal. 15. 
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§ 112. Insurance Co. v. Milliken, 64 T. 46. 

When no exceptions are taken to the court's conclasions 
of law and fact, unless the failure to except be waived, the 
only inquiry will be whether the pleading justify the judg- 
ment. 

Limited: Tudor v. Hodges, 71 T. 395. 

When the record contains the court's conclusions of law 
and fact, and also a statement of facts, it is not necessary 
to save exceptions to the conclusions of law and fact in 
order to have them reviewed on appeal. 

NOTE. 

Revised Statutes, art. 1833; Rule of Supreme Court No. 24; R!y Co. 
t, Fossett, 66 T. 889; McKee v. Price, 8 App. C. a 886. 



§ 113. Jackson v. Hill, 39 T. 496. 

Though the vendor^s lien follows the assignment of a 
note, given for the purchase money for the land, into the 
hands of a bona fide assignee, yet if such note be canceled 
and a new one given to a party other than the vendor, with 
a statement therein that it is given for land, and personal 
security taken on such new note, the lien is lost; and this 
though there may have been a verbal agreement by all par- 
ties that the lien was retained. 

Qualifibd: Ellis v. Singletary, 45 T. 27. 

The substitution of a new note signed by another party 
for a note secured by a vendor's lien will not of itself dis- 
charge such lien; nor will the fact that such substituted note 
is secured by the personal obligation of other persons affect 
the vendor's lien, when there is an express agreement that 
the lien shall be retained. The additional security for the 
payment of the substituted note might, if unexplained, raise 
the presumption of the release of the vendor's lien; not so, 
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however, if it be stated in the note that it is given in the 
purchase of land, because that would indicate the intention 
of the parties not to release the lien by taking the addi- 
tional security. 

NOTE. 

The case of Irrin ▼. Garner, 60 T. 65, decides that the last case qual- 
ifies the first. Pinchain v. Collard, 18 T. 886; Swain v. Cato» 84 T. 805; 
Wright ▼. Wooters, 46 T. 880; Wasson v. Davis* 84 T. 167; Flanagan ▼. 
Cushman, 48 T. 241 ; Parker Co. t. SeweU, 24 T. 288; Cannon ▼. Bonner, 
88 T. 488; Shelby y. Perrin, 18 T. 517; Brown ▼. Christie, 85 T. 682; 
Rogers v. Blum, 56 T. 1 ; Willis v. Gay, 48 T. 468; InsoU y. Robson, 16 
T. 128; Christian y. Austin, 36 T. 540; Brightman y. Word, 87 T. 811. 



§ 114. Jenkins v. McNeese, 34 T. 191. 

Where the creditor takes out execution against the prin- 
cipal in a judgment, and then waives it and causes it to be 
returned unsatisfied, the surety is thereby discharged. 

Ovebeulkd: Brown v. Chambers, 63 T. 136. 

In some of the states the issuance of an execution creates 
a lien upon the property of the debtor, and in such oases 
it is generally held that if the execution is returned at the 
direction of the creditor, and the property of the principal 
debtor then available cannot be subjected to the judgment, 
to the extent of the value of the property thus lost, the 
surety will be released. 

But when the issuance of the execution creates no lien 
upon the debtor's property, the fact that the execution is 
held up by the creditor, unless in pursuance of a valid and 
binding agreement with the principal debtor, will not re- 
lease the surety. 

NOTE. 

Kelso y. Pratt, 26 T. 881; Parker y. Nations, 88 T. 210; Hunter y. 
aark, 28 T. 159; Burke v. Cruger, 8 T. 66; Cruger y. Burke, 11 T. 694; 
Payne y. Powell, 14 T. 600; Frois y. Mayfield, 88 T. 804. 
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§ 115. Johnson v. Poag, 39 T. 95. 

Liens acqaired by judgments in the state courts can only 
be enforced in the bankrupt court after an act of bank- 
ruptcy has been committed, or the judgment debtor de- 
clared a bankrupt. 

Oveeeuled: Elliott v. Booth, 44 T. 189. 

A discharge in bankruptcy does not release a lien created 
prior to the proceeding in bankruptcy. The state courts 
have jurisdiction after a bankrupt's discharge to enforce 
a lien upon land created before the proceedings in bank- 
ruptcy began. 

NOTK 

Boone ▼. Revis. 44 T. 885 ; Jackson y. Elliott, 49 T. 62 ; Spring ▼. Eise- 
nach, 51 T. 485; Bassett ▼. Proetzel, 53 T. 580; Bray ▼. Aiken, 60 T. 
688. Taylor y, Bonnett is in accord with the overruled casq, but has 
been oyemiled. 



§ 116. Johnson v. Murphy, 17 T. 217. 

Where the plaintiff sued on a note and to foreclose a 
mortgage given to secure the note, and there was a judg- 
ment on the note but no order of foreclosure, and plaintiff 
two years afterward sued to foreclose the mortgage, to 
which defendant pleaded the former judgment, held, that 
the matters in controversy in the two suits were identical, 
and the mortgage lien being in issue in the former suit, 
for aught appearing, was adjudicated, and the presumption 
is that every matter that could have been adjudicated in the 
former suit was before it and is concluded by the judgment^ 
The fact that two years* had elapsed before the institution 
of the second suit raised the presumption that the lien had 
either been adjudicated, or the plaintiff, being content with 
his judgment, had waived his lien. 
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Contra: Wallace v. Bogel, 66 T. 673. 

Where an attachment has been sued out against the prop- 
erty of another, the mere rendition of a personal judgment 
against the defendant by implication preserved the lien, 
and there need not have been either express foreclosure of 
the lien, or a reservation of a privilege to sell the property, 
or an order to sell contained in the judgment The lien 
fastened upon the attached property through the diligence 
of the plaintiff, and kept alive during the progress of the 
suit, is not presumed to be abandoned unless there be some- 
thing in the judgment or record of the cause inconsistent 
with its continuance. 

NOTE. 

While the first case is for the foreclosure of a mortgage lien, and thp 
second for foreclosure of an attachment lien, and apon that groand can 
be plainly distinguished, yet the language in the two opinions concern- 
ing the general effect of a personal judgment, the abandonment and 
waiver of the lien produces a conflict that cannot reconcUed. Dwyer 
V. Zealand, Galv. Term, 1886; Young v. Smith, 23 T. 598; Borden ▼. 
McRae, 46 T. 400; Dockridge v. Baldwin, 20 T. 808; Toland y. Swear- 
ingen, 89 T. 455; Jemison ▼. Halbert, 47 T. 190; Brackenridge y. San 
Antonio, 89 T. 66; Ay res y. Waul, 44 T. 554; Gentry y. Lockett, 87 T. 
503. Cook y. Love, 38 T. 487, is in accord with Johnson y. Murphy, but 
has been expressly overruled. 



§ 117. Johnston v. Sliaw, 33 T. 590. 

Where execution issues upon a dormant judgment all 
parties and privies are chargeable with notice, and no valid 
title can be acquired by virtue of a sale made under such 
execution by any person chargeable with such notice. 

Limftbd: Boggess v. Howard, 40 T. 168. 

While an execution sale made under a dormant judgment 
may be avoided by the defendant in execution, a stranger 
cannot object to such execution, or to the title of the pur- 
chaser at such sale, in a collateral proceeding. In such a 
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collateral proceeding the court cannot look into the irregu- 
larities of the process or the proceedings of the sheriff. 
Acts done under an erroneous judgment are valid and bind- 
ing until they are reversed; and it is immaterial, where the 
matter is sought to be brought collaterally in question, 
whether the right claimed under it is made by a party or a 
stranger. 

NOTE. 

Soott & Rose T. AUen, 1 T. 508; Sjdnor v. Roberts, 13 T. 598; Hao- 
oock V. Metz, 16 T. 209; Bennett and Wife ▼. Gamble, 1 T. 134; Hawley 
T. BuUock, 29 T. 224; Andrews v. Richardson, 20 T. 287; Ayers ▼. 
Duprey, 27 T. 698; Sessums v. Botts, 84 T. 885; Cravens ▼. Wilson, 85 
T. 52; RusseU y. McCampbell, 29 T. 81 ; Scott ▼. Allen, 1 T. 508; Lab- 
book ▼. Yinoe, 5 T. 415; Riddle v. Turner, 52 T. 145; The Header Co. y. 
Aringdale, 68 T. 447; Laughter y. Seela, 59 T. 177. 



§ 118. Jones v. Borden, 5 T. 413. 

In all countries where there are laws of prescription or 
limitation possession of lands will, after a specified lapse of 
time, give title as between individuals and the government, 
notwithstanding the maxim of ^^ nullum tempusy^ if the oc- 
cupant be permitted to remain in possession for a period of 
time fixed or recognized by the laws as imparting dominion 
over property. In support of possession, where this has 
been continued for the period prescribed by or analogous 
to the statutes of limitation, a grant, deed, or any other in- 
strument effectual to convey title, will be presumed. 

Contra.: Taylor v. Watkins, 26 T. 693. 

Although lapse of time does not of itself bar the title of 
the sovereign, yet a grant will be presumed in favor of the 
occupant who has proved title to the beneficial ownership, 
accompanied with long possession not inconsistent there- 
with. A longer lapse of time has generally been deemed 
necessary, in order to justify this presumption, than is con- 
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sidered suflScieDt to authorize the like presumption in the 
case of grants from private persons. 

NOTE. 

Morris y. By era, 14 T. 284, is in accord with the first case, bat has 
been overruled. Herndon v. Casiano, 7 T. 822; Paul ▼. Perez, 7 T. 838; 
Yancey v. Norris, 27 T. 40; Paschal v. Dangerfield, 87 T. 808; CavaEOB 
V. Trevino, 85 T. 168; Lewis v. San Antonio, 7 T. 288; Forest ▼. Wood- 
all, 88 T. 863; Qalan v. Goliad, 82 T. 787; Ballard v. Perry, 28 T. 865; 
Grimes v. Bastrop, 26 T. 310; Walker v. Hanks. 27 T. 585; Biencourt v. 
Parker, 27 T. 558; Plammer v. Power, 29 T. 6; Turner v. Rogers, 87 T. 
582; Miller ▼. Brownson, 50 T. 588; Truehart v. Babcock, 49 T. 849; 
Sulphen ▼. Norris, 44 T. 204; Smith v. Power, 23 T. 85. 

After the lapse of thirty years the execution of a deed will be pre- 
sumed under the common-law rule of evidence; then why should this 
rule not prevail in the presumption of grants from the government, es- 
pecially as the reasons for the rule in both instances are the same ^ 
lapse of time, possession, with claim of title? It certainly would be 
much more satisfactory to have a fixed rule rather than to make the 
law for each case as it may arise. 



§ 119. Jones v. Menard, 1 T. 779. 

Where the defendant in an action of trespass to try title 
claims by limitation under a grant duly registered, and es- 
tablishes his possession for the period fixed by law, his title 
is paramount to that of the plaintiff whether his actual 
possession covers that part of the grant in conflict with his 
own or not. 

Questioned: Peyton v. Barton, 63 T. 303. 

Where there is only a partial conflict or interference of 
surveys the statute will not run in favor of an adverse occu- 
pant under a junior title, if his possession does not extend 
to that part of the land in dispute which is within the con- 
flict. 

NOTE. 

Ballard v. Perry, 28 T. 847; Wheeler v. Moody. 9 T. 877; Gillespie v. 
Jones, 26 T. 840; Bunton v. Caldwell, 58 T. 409; Parker v. Bams, 59 
T 18; Hays v. Barrera, 26 T. 81 ; Charle v. Saffold, 18 T. 94; Parker v. 
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Bains, 65 T. 608; Evitts ▼. Roth, 61 T. 81; Whitehead ▼. Foley, 28 T. 
289; Cunningham v. Frandtzen, 26 T. 38; Brownson ▼. Scanlan, 59 T. 
322. The case of Parker ▼. Bains, 59 T. 18, says there is no conflict 
between the two cases, while the same case, reported in 65 T, 608, holds 
that there is conflict, and the last case overrules the first. 



§ 120. EiUough V. Alford, 32 T. 457. 

Legal tender notes are equivalent, dollar for dollar, to 
gold and silver coin in discharge of a note for a specified 
number of dollars, payable in gold coin or the equivalent 
thereof in United States legal tender notes, and a judg- 
ment upon a note of that character should be for so many 
dollars, and it may be discharged by the payment of the 
amount in legal tender. 

Ovebbulkd: Bridges v. Reynolds, 40 T, 214. 

A contract to pay in gold and silver coin will be enforced 
for gold and silver coin, according to the intention of the 
parties. But in the absence of a contract expressing a dif- 
ferent intention, payment will be enforced for dollars and 
cents generally, without further specifications as to the 
medium of payment, and when sued upon judgment will 
be rendered according to either case. If parties in their 
contracts may discriminate in favor of coin they may stip- 
ulate to pay a certain sum in coin, or its equivalent in cur- 
rency as an alternative. 

NOTR 

The following cases are in accord with Killough ▼. Alford, and hav^ 
been overruled: Van Alstyne v. Sorley, 32 T. 58 i; Flournoy ▼. Healy, 
81 T. 891: Shaw ▼. Trunsler, 80 T. 895; Windisch v. Qussett, 80 T. 
744; Leer v. Sutherland, 86 T. 151. 

The following cases are in accord with Bridges y. Reynolds: Crawford 
V. Hagood, 40 T. 808; Irvin v. Garner, 50 T. 748. 

The supreme court of the United States has passed upon the same 
question in Cock v. Wilson, 12 Wall. 693; Paupy. Drew, 10 How. 21dr 
BroDson v. Bodes, 7 Wall. 229. 
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§ 121. Kinney v. Zimpleman, 36 T. 554. 

Section 8 of article 9 of the constitution of 1869 provides 
that the legislature may give the district boards of educa* 
tion such legislative powers in regard to schools, school- 
houses and school fund as may be deemed necessary and 
proper; and this constitutional provision authorizes the leg- 
islature to confer upon the district boards of school directors 
the power to levy the school tax and all of the powers con- 
ferred on these boards by the act of April 24, 1871. 

Overruled: Willis v. Owen, 43 T. 48. 

The act of the legislature of the state of Texas entitled 
an ^^Act to organize and maintain a system of public 
schools,*' approved April 24, 1872, is unconstitutional for 
the following reasons: The legislature had no power to 
delegate to the district board of school directors the au- 
thority to fix the amount of tax to be collected and pre- 
scribe the manner of collecting and disbursing the tax. 

It had no power to transfer the constitutional functions 
of the superintendent to the board of education. 

It had no power to confer upon another body the duty 
of laying off the state in school districts; nor could it, 
under the color of enlarging the duties of a constitutional 
officer, confer upon him the functions and powers of another 
and altogether different office. Even beyond the question 
of the constitutionality of this law, no valid tax could be 
levied until the county was laid off and subdivided into 
convenient school districts. 

NOTE. 

The foUowmg authorities sustain the principle announced in the 
overruled case: Hall ▼. Railway Co. S9 T. 291 ; Bremond ▼. State, 88 
T. 116; Ireland ▼. Gordon, 89 T. 253; Pray v, Talbot, 89 T. 835, and are 
all expressly overruled. These decisions were made under the consti- 
tution of 1809, while the constitution of 1876 provides for an entirely 
different school system supported by general taxation. 
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§ 122. Knittel v. Cashing, 57 T. 361. 

Personal property was sold and delivered, and by writ- 
ten contract the title of the vendor was reserved till the 
entire purchase money was paid. The written contract was 
not placed of record. The vendee then sold the property 
to one without notice of the contract, who paid therefor 
the full value. Held, conceding that as between the origi- 
nal parties the contract would be binding, yet it would be 
contrary to the policy of our registration laws to hold that 
it would be binding also upon the subsequent purchaser, 
who is admitted to be a purchaser in good faith, for value, 
and without notice. 

Ck)NTBA: City Bank v. Tufts, 63 T. 116. 

A contract for the purchase of personal property, under 
which its jpossession passes to the purchaser, and by the 
terms of which the title remains with the seller until a de- 
ferred payment of the purchase money is made, is an exec- 
utory contract, and the property is not subject to be seized 
under process to satisfy the creditors of the purchaser until 
they have paid or tendered to the original seller the amount 
due on such property, even though the contract be not of 
record; nor does such possession raise a presumption of 
ownership in the original purchaser till he has remained 
in possession for two years. 

NOTE. 

Griffith V. Morrison, 68 T. 61 ; lADg ▼. Reckmers, 70 T. 108; Summen 
▼. Mills, 21 T. 86; Sinker ▼. Comparet. 62 T. 470; Stephens v. Sherrod, 
6 T. 294; De Bruhl v. Mass, 64 T. 464; Thompson ▼. Terry, 8 App. C. C. 
28; Moeler ▼. Campbell, 2 App. C. C. 17; Ck>bb v. Tufts, 2 App. C. C. 
158; Dunn v. Elser, 2 App. C. C. 720. The case of Tufts v. Blanton, 2 
App. C. C. 294, is in acoord with the overruled case, but has since been 
overruled by the same oouit that decided it 
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§ 123. Kottwitz V. Alexander, 34 T. 710. 

It was no violation of law to take cotton from Texas to 
Mexico, during the rebellion, without paying the duties 
thereon. 

OvEBEULED AS DiCTA : Whites v. Polk, 36 T. 626. 

The law of tbe United States imposing a tax on cotton 
was in force in Texas during the rebellion, and a contract 
to export cotton without paying that tax was null and void. 

§ 124. Lacey V. Clements, 36 T. 662. 

It was competent for the plaintiff to prove that the ad- 
ministrator's sale and deed were based on a Confederate 
money consideration. This court has never held valid any 
Confederate money transactions by executors, administra- 
tors, guardians or trustees, except where the creditors of 
other beneiiciaries had themselves affirmed such transac- 
tions. 

Ovebeuled: Mathews v. Ruckor, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
the Confederate money notes at the time of tne contract. 

NOTE. 

The foUowiag cases are in accord with Lacey v. Clements, but have 
been overruled: Dittmar v. Myers, 89 T. 297; Grant v. Ryan, S7 T. 41; 
Kyle V. House, 8S T. 156; Lane v. Thomas, 37 T. 158; Scott v. Atchison. 
3(5 T. 81; Shcpard v. Taylor, 35 T. 775; Sutton v. Sutton, 39 T. 549; 
Vance v. Burtis, 39 T. 91. 

While the following sustain the case of Mathews v. Bucker: Short v. 
Abernathy, 42 T. 98; San Patricio Co. ▼. McClane, 44 T. 396; Roberts v. 
Schultz, 45 T. 1B7; Roller v. Wooldridge, 46 T. 494; Meyers ▼. Dittmar, 
47 T. 875; Johnson v. Blount, 48 T. 45; Atchison v. Scott, 51 T. 222; 
Lewis ▼. Alexander, 51 T. 590; Rogers v. Bass, 46 T. 505; Edmonds y. 
Siieahan, 47 T. 443; McManusv. Scott, 48 T. 601; Shorington v. Smith, 
8 Wall. 1; Dehnas v. Insurance Co. 14 Wall. 661; Railroad Go. v. King, 
1 Otto, 8; Stewart v. Salainon, 4 Otto, 435. 
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§ 125. Lane v. Thomas, 37 T. 158. 

An action cannot be sastained by one partner against an- 
other for an account and recovery of profits made ia Con- 
federate money transactions; nor can such an action be 
sustained for profits which may have been realized on deal- 
ings of a lawful character, when such dealings were so 
blended with Confederate money dealings that it is impos- 
sible to so separate the one class from the other that-eifoct 
can be given to the legal transactions alone. 

Overruled: Mathews v. Rucker, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
Confederate money notes at the time of the contract. 

NOTE. 

The following caBes are in accord with Lane ▼. Thomas, but have 
been overruled: Dittmar v. Myers, 39 T. 297; Grant v. Ryan, 37 T. 41 ; 
Kyle V. House, 88 T. 156; McGar v. Nixon, 86 T. 290; Scott v. Atchi- 
son, 86 T. 81 ; Shepard v. Taylor, 35 T. 775; Sutton v. Sutton, 89 T. 549; 
Vance v. Burtis, 89 T. 91. 

While the following sustain the case of Mathews v. Rucker: Short 
V. Abernathy, 42 T. 98; San Patricio Ck>. v. McClane, 44 T. 896; Roberts 
V. Schultz, 45 T. 187 ; Roller v. Wooldridge, 46 T. 494; Meyers v. Dittmar, 
47 T. 375; Johnson v. Blount, 48 T. 45; Atchison v. Scott 51 T. 222; 
Lewis V. Alexander, 51 T. 590; Rogers v. Bass, 46 T. 505; Edmonds v. 
Sheahan, 47 T. 448; McManus v. Scott, 48 T. 601 ; Shorington v. Smith, 
8 Wall 1 ; Delmas v. Insurance Ck>. 14 Wall. 661 ; Railroad Co. v. King, 
1 Otto, 8; Stewart v. Salamon, 4 Otto, 485. 

§ 126. Lawler v. Yeatman, 37 T. 674. 

In 1859 plaintiff brought sait on a note given for land, 
praying only for personal judgment against the maker. In 
1866 (the suit still pending) the maker died, and the land 
was set apart to his widow and infant child as a homestead. 
In 1871 the plaintiff amended, asserting his vendor's lien, 
and made the widow and child parties. Held, that the 
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plaintiff elected to take a jadgment in personam wben ae 
brought his suit, and after a lapse of twelve years without 
claiming a vendor's lien^ the presumption will arise that the 
lien was waived. 

Contea: Slaughter v. Owens, 60 T. 668. 

A judgment on a note which is a lien on land for unpaid 
purchase money preserves the lien, so that if a suit be 
brought on such personal judgment to revive the same and 
have it declared a lien on the land, though more than four 
years have elapsed from the maturity of the note to the in- 
stitution of the second suit, the bar of limitation will not 
apply. The note which holds the lien having been merged 
in the second judgment, no limitation as to the lien can 
apply as long as the judgment remains a subsisting and 
valid claim against the debtor. 

NOTE. 
Rogers v. Green. 85 T. 730; Roeder v. Robaon, 20 T. 754; BaU v. Hill, 
48 T. «40; Pelsche ▼. Anderson, 49 T. 51; Redus ▼. Burnett. 59 T. 576; 
HaU V. Baker, 60 T. 217; Perry v. Woodson, 61 T. 228; Rindge v. Oli* 
phant, 62 T. 662; Ransom ▼. Brown, 68 T. 188; De Cordova ▼. Smith, 9 
T. 129; Luter v. Rose, 20 T. 648; Roberts v. Johnson. 48 T. 187. 

§ 127. Le Gierse v. Pierce, 2 App. C. C. 99. 

Where prope/ty has been seized under a writ of attach- 
ment and is claimed under the statute for the trial of the 
right of propert}^ the possession thereof being delivered to 
the claimant, who has executed his bond therefor, is in cus^ 
todia legis^ and not subject to levy; if this were not so, the 
levy would produce a forfeiture of the condition of the 
bond. It would take the property from the possession of 
the claimant, and render the performance of the condition 
of the bond impossible. 

Contba: Freeberg v. Elliott, 6i T. 367. 

When a claimant's bond has been filed in accordance 
with the statute to try the right of property which has been 
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seized ander attachment, such property is no longer in eus- 
todia legis after its surrender and delivery into the posses- 
sion of the claimant, but is subject to seizure and sale under 
other attachments against the real owner. 

NOTE. 
Brown ▼• Watson, 8 App. C C. sec. 880. 

§ 128. Ifeland v. Wilson, 34 T. 94. 

In order to make a valid levy it is not necessary for the 
sheriff or constable to go upon the land upon which there 
is a judgment lien, for the judgment lien binds the land 
when rendered in a court of record within the county 
where it is situated. The land may be said to be in the 
custody of the law, and it is not necessary for the sheriflf 
or constable to take actual pedal possession. But it is 
otherwise where the lands are not under judgment liens, 
for there the officer must carry his execution to the prem- 
ises, and by virtue of it alone he acquires a right under the 
law to sell. 

Oveebuled: Cavanaugh v. Peterson, 47 T. 204. 

The sheriff does not take possession of the land as he 
must of personal property when he makes a levy, nor does 
he put the purchaser in possession. It would be useless, 
therefore, to go on the land to levy the execution. It has 
long been the well-established doctrine of this court that a 
levy of an execution upon land does not disturb the pos- 
session of the defendant in the execution. It is not a satis- 
faction of the judgment without a valid sale of the land 
for a sufficient amount. 

NOTE. 

Candiflf v. Teague, 46 T. 475; Catlin v. Bennett, 47 T. 165; White ▼. 
(Graves, 15 T. 187; Townsend ▼. Smith, 30 T. 470. 

Since the above decisions were rendered the Revised Statutes (art. 
2291) has been enacted, which says : " In order to make a levy upon real 
estate it shall not be necessary for the officer to go upon the ground, 
but it shall be sufficient for him to indorse such levy on the writ.** 
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§ 129. Lively v. Bristow, 12 T. 60. 

Where an injunction restraining the collection of money 
is dissolved by interlocutory order after answer denying all 
equity in the petition, it is not error to dismiss the petition 
unless it appears from the record that the complainant 
asked that the petition be continued over for trial or hear- 
ing as an original petition or suit. 

Questioned: Love v. Powell, 67 T. 17. 

It is error for the court, on granting a motion to dissolve 
the injunction on the ground of a want of equity in the 
petition and sworn denial in the answer, to dismiss the suit 
upon plaintiff declining to amend; and this though he does 
not demand or ind icate that the cause should be continued for 
hearing on the merits. He does not thereby waive his rights 
to a trial on the merits, but on the contrary the presump- 
tion ought rather to be, that by bringing his suit he has de- 
manded a trial if issue be joined, and that his right to tria^ 
continues unless he expressly waives it. But to construe 
his silence into a request for dismissal of the cause would 
be laying down an arbitrary rule not in accord with our 
system of jurisprudence. The conflict between the decis- 
ions mentioned cannot be reconciled. 

NOTE. 

The following authorities sustain the principle announced in the 
overruling case: Floyd v. Turner. 23 T. 294; Kelley v. Whitmore, 41 
T. 648; Texas Land Co. y. Turman, 53 T. 623; Hardy v. Broaddus, 85 
T. 683: Horton v. Jones, DaUani. 467; Witt v. Miller, 25 T. Sup. 386; 
Willis V. Gordon, 22 T. 241; Blum v. Schram, 58 T. 530; PuUen v. 
Baker, 41 T. 419; Fulgham y. Chevallier, 10 T. 519; Burnley v. Cook, 
13 T. 586; Dearborn y. PhUlipe, 21 T. 451. 

The following coincide with the overruled oase: Pryor y. Emerson, 
22 T. 163; Clegg y. Darragh, 63 T. 361; Sims y. Redding, 20 T. 889; 
Ferguson y. Herring, 49 T. 126; Baldridge y. Cook, 27 T. 571; Gaskins 
y. Peebles, 44 T. 390; Hale y. McComaa, 59 T. 484; Washington Co. y. 
Schulz, 63 T. 32; Hubton y. Berry, 3 T. 235. 

152 



OONFUOTINO OASKS. [§§ 130, 131. 

§ 130. Linthicum v. March, 37 T. 350. 

In an action of trespass to try title, the possession of the 
defendant gives him a right against the plaintiff until he 
shows a sufficient title. Actual peaceable possession at the 
commencement of the suit is a sufficient defense against 
any and all claims unsupported by a complete title. 

Ovbbruled: Keys v. Mason, 44 T. 143. 

It is true that, in an action of trespass to try title, the pos- 
session of the defendant entitles him to a judgment against 
the plaintiff, unless the latter shows 9i, prima facie title. He 
does this when he deraigns title from the sovereignty to 
himself, or title out of the government and subsequent 
possession for sufficient length of time to toll the right of 
entry, or merely prior possession to defendant's with a reg- 
ular chain of title connecting himself with such possession, 
or by proof that defendant and himself claim under a com- 
mon source, and that his is the superior title under such 
common source. Proof of title by the plaintiff in either 
mode may not conclusively establish his right to the land 
against the defendant, but it overcomes the presumption of 
right from his possession, and throws upon him the burthen 
of disproving the plaintiffs case, or showing a superior title 

in himself. 

NOTE. 

Hughes ▼. Lane, 6 T. 291 ; Simpson v. McLemore, 8 T. 448; Burleson 
V. Burleson, 28 T. 383; Kinney v. Vinson, 82 T. 125; Hillman v. Meyer. 
85 T. 541; Stephens y. Hix, 88 T. 656; Shields ▼. Hunt, 46 T. 428. 

§ 131. Little V. Guest, 30 T. 2. 

Where the sheriff has collected, under execution, costs 
belonging to the district clerk, and fails upon demand to 
pay the same over, the clerk may in his own name make a 
motion against the sheriff and his sureties for the recovery 
of said costs, with damages thereon at the rate of five per 
cent, per month. 
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Contra: Garza v. Carolan, 31 T. 390. 

For any actual injur}^ to the clerk for not collecting and 
paying over bis costs, the sheriff and his sureties are liable 
in an action upon the official bond ; or he might sue the 
sheriff alone in a common-law action tor money bad and 
received; but he is not entitled to the summary remedy by 
motion. This proceeding can only be followed by the plaint- 
iff in execution. 

NOTE. 

Garza ▼. Booth, 28 T. 478; Hamilton ▼. Ward, 4T. 356; Scoggina v. 
Perry. 46 T. Ill ; Murray v. Railway CJo. 63 T. 407; De Witt v. Dunn, 15 
T. 106; Beaver v. Batte, 19 T. Ill; Hicks v. Gray, 25 T. 82; Donley v. 
Wiggins, 52 T. 801. While the overruling case was decided by the mil- 
itary supreme court, yet it is considered the better authority and more 
in harmony with other cases decided both before and after it. 



§ 132. Lewis v. Davidson, 51 T. 257. 

Plaintiff's last amended petition being filed December 7, 
1869, arising on a cause of action accruing in 1807, more 
than two years before the filing of said petition, to which 
defendant specially demurred, setting up the statute of 
limitations of two years, held, that said petition was good 
on demurrer, because the constitution of 1869 had not been 
adopted, which suspended the statute of limitation from 
January 28, 1861, to March 30, 1870. 

Overruled: Peak v. Swindle, 68 T. 242. 

By reference to the constitution itself it will be seen that 
it was the intention of the people to make the constitution 
operative from the time of its ratification by the people, 
and that ratification was made by them at the election held 
on the last day of November and the first three days of 
December, 1869. Although the state of Texas was not en- 
titled to representation in the United States congress until 
her constitution was by congress ratified, yet said constitu- 
tion, not depending upon the act of congress for its validity, 
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bat on the will of the people, became operative in all its 
parts from the time it was ratified by the people, and it 
became the supreme law of this state from the 3d day of De- 
cember, 1869. And up to that date only were the statutes of 
limitation suspended, and from that date limitation began 
to run. 

NOTE. 

Lewis V. Davidson, 51 T. 257; Bender v. Crawford, 83 T. 759; Wood 
V. Welder, 42 T. 409; Moeeley ▼. Lee, 87 T. 481; CampbeU v. Fields, 85 
T. 751; Clegg v. State, 42 T. 605; Grigsby v. Peak, 57 T. 142; Porter- 
field V. Taylor, 60 T. 266. The first six cases are in accord witli the 
overruled case, but all overruled. 



§ 133. Malone v. Kaxifman, 38 T. 454. 

Where a party advances money to relieve a homestead 
from the lien for unpaid purchase money, and. takes from 
the purchaser and his wife notes for the amount advanced 
and a deed of trust to secure their payment, he is not thereby 
subrogated to rights of the vendor, and the homestead is 
relieved from the lien for purchase money. 

Ovberulbd: Hicks v. Morris, 67 T. 664. 

It is of the first importance that the head of the family 
be not unnecessarily embarrassed in making arrangements 
to renew debts for the purchase money of the homestead. 
The creditor holding several purchase-money notes may be 
unwilling to transfer them as they mature, desiring that 
those first becoming due be absolutely canceled in order 
that the remaining notes may be the better secured. The 
debtor should be left free, regardless of the creditor's as- 
sent, to substitute a new creditor to those rights which he 
would have as assignee of the purchase-money notes. The 
constitutional safeguards thrown around the homestead do 
not inhibit the renewal of a valid lien by means of such a 
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substitution, any more than it does such renewal oy means 
of an assignment of the debt and lien to a new creditor 
willing to extend further time. 

NOTE. 

Ellis ▼. SiDgletary, 45 T. 27; Monroe v. Buchanan, 27 T. 246; Qsi 
breath v. Templeton, 20 T. 45; Joiner v. Perkins, 59 T. 302; De Bruhl v. 
Maas, 64 T. 478; Oillum y. Collier, 58 T. 592; Clements y. Lacy, 51 T. 
150; Irvin ▼. Garner, 50 T. 448; Flanagan ▼. Cushman, 48 T. 241; Sen- 
ter V. Lambeth, 59 T. 259; Glaze v. Watson, 55 T. 563: Dillon v. Kauf- 
man. 58 T. 696; Warhmund v. Merrill, 60 T. 27; Wright v. Heffner. 57 
T. 518; Slaughter v. Owen«, 60 T. 66S; Varner v. Carson, 59 T. 30;i; 
Eylar v. Eylar, 60 T. 815; Wright ▼. Wooters, 46 T. 880. 



§ 134. Mays v. Lewis, 4 T. 3. 

In order to entitle a party to a writ of certiorari he must 
show sufficient cause for not taking an appeal in the ordi- 
nary mode. 

Contea: Eay v. Parsons, 14 T. 371. 

It was the undoubted right of the plaintiff to maintain 
this proceeding under the statute to revise and correct the 
judgment of the county court. The remedy given by the 
statute for certiorari is concurrent with that by appeal, and, 
to entitle a party to it, it is not necessary that he should 
assign any excuse for not taking an appeal. It is as much 
a matter of course and of right under the statute as the 
remedy by appeal. 

NOTE. 

Cotton V. Gammon, 4 T. 88, and Wallerath v. Kapp, 81 T. 861, sup- 
port the overruled case. The last case, however, being decided by the 
military supreme court, is not authority under the ruling in Taylor v. 
Murphey, 50 T. 295, while the overruling case is supported by Moore v. 
Hardeman, 10 T. 472, and Poag v. Rowe, 16 T. 591. 
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§ 135. Mayman v. Reviere, 47 T. 360. 

Under the probate law of 1870 the surviving widow was 
entitled to an allowance in iiea of a homestead, and also in 
lieu of such personal property exempt by law from forced 
sale as her husband did not leave her at the time of his 
death, and so much of the property as was required to make 
good these allowances was not otherwise subject to admin- 
istration. 

NOTE. 

In the case of McLane v. Paschal, 47 T. 870, it is said that Mayman 
V. Reviere '* had been overruled during the present term of the court.** 
A careful examination fails to disclose the fact that it has been over- 
ruled. On the contrary that case has been repeatedly followed and ap- 
proved. See Mabry v. Ward, 47 T. 410; Abney v. Pope, 52 T. 298; 
Armstrong v. Moore, 69 T. 648. 



§ 136. Marsh v. Weir, 21 T. 108. 

A colonist having abandoned the country, that fact, and 
the consequent forfeiture of his grant, being established by 
a judgment of theayuntamiento, is conclusive of his rights. 
It was a proceeding in rem and acted directly upon the 
property. 

Questionbd: Summers v. Davis, 49 T. 554. 

It is questionable whether proceedings of the ayuntami- 
ento in establishing abandonment of the country and con- 
sequent forfeiture were designed to have the conclusive ef- 
fect of a judgment, unless followed by some action of the 
commissioner, empresario or political authority regranting 
the land. 

NOTK 

Holliman ▼. Peebles, 1 T. 699; Jenkins ▼. Chambers, 9 T. 167; John- 
son ▼. Smith, 21 T. 722; Jones v. Garza, 11 T. 206; Trueharty. Babcock. 
51 T. 177; Westrop v. Chambers, 61 T. 188. 
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§ 137. Marshall v. Taylor, 7 T. 235. 

Suit was brought in the district court for $75 and to fore- 
close a mortgage on personal property of the alleged value 
of $150, given to secure the same. Defendant pleaded to the 
jurisdiction, and his plea was overruled. Held, there was no 
error in overruling the plea. The matter in controversy 
was not only the debt, but the security given for its pay- 
ment. The litigation comprehended as well the subject- 
matter of the mortgage as the debt, and that was of value 
sufficient to give jurisdiction to the district court 

Oontsa: Hillebrand v. McMahan, 59 T. 455. 

It was intended by the constitution of 1876 to limit the 
exclusive jurisdiction of the district court to that class of 
liens on land of which they had taken special and sole cog- 
nizance under previous constitutions; and that justices of 
the peace were still to foreclose such [attachment] liens 
upon land as, under the preceding constitutions, and without 
reference to the act of August 13, 1870, they had enforced 
against property of all kinds. 

NOTE. 

It is by no means certain that the case of Hillebrand ▼. McKahan is 
contra to Marshall v. Taylor. The foregoing extract from the opinion 
seems to so indicate, while there are other parts of the opinion which 
rather tend to the opposite conclusion. In order that the two opinions 
may be more perfectly understood, they should be read with reference 
to the difference between the constitution of 1845 and 1876. 

The constitution of 1845, under which the case of MarshaU v. Taylor 
was decided, did not define the jurisdiction of the justice's court, but 
gave them *' such civil and criminal jurisdiction as shall be provided by 
law," and the statute passed thereunder defined their jurisdiction as 
follows: "They shall also have jurisdiction in aU suits and actions for 
the recovery of money on any account, bill, bond, note or other instru- 
ment of writing; of all suits and actions for the recovery of specific 
articles, or the value thereof: of all suits and actions for torts, tres- 
passes and other injuries to persons or property, where the amount 
claimed, or the value of the articles, or the damages sought to be recov- 
ered, shall not exceed $100, exclusive of interest and costs.** That con- 
stitution gave the district court original jurisdiction ''of all suits, 
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complaints and pleas whatever, without regard to any distinction be- 
tween law and equity, when the matter in controversy shall be valued 
at or amount to $100, exclusive of interest.** 

The constitution of 1876, under which the case of HiUebrand v. 
McMahan was decided, gave the justice's court jurisdiction **of all 
causes where the amount in controversy is $200 or less, exclusive of in- 
terest, of which exclusive original jurisdiction is not given to the dis- 
trict or county court; " and the statute passed under this constitutional 
provision reads as follows: " They shall also have power to foreclose 
mortgages on personal property when the amount in controversy is 
within their jurisdiction.*' And the constitution of 1876 gave the dis- 
trict court the same jurisdiction as was given that court under the con- 
stitution of 1845, except as to amount. 

The principle announced in Marsliall v. Taylor as a proper interpreta- 
tion of the constitution of 1845 has never met the approval of the 
profession, nor do they believe that construction will be applied to the 
constitution of 1876 by the supreme coui*t when a case is presented in- 
volving that issue. It is true the court of appeals have followed Mar- 
shall V. Taylor (1 App. C. C. sec. 568; 2 App. C. C. sec. 542), and held 
that in a suit to foreclose a mortgage on personal property the value of 
the property, and not the amount of the debt, determines the jurisdic- 
tion. The supreme court, in Lane v. Howard, 22 T. 8, and Hargrave 
V. Simpson, 25 T. 896, appear to follow Marshall v. Taylor, but in both 
the cases the jurisdiction of the justice court is denied, not because the 
value of the mortgaged property exceeded the justice*s jurisdiction^ 
but because the mortgage or lien was upon land. It also must be borne 
in mind that the constitution of 1845 and the statutes passed under it 
say the *' matter in controversy,*' while the constitution and statutes 
of 1876 say the ** amount in controversy." In Dwyer v. Basset t, 68 T. 
274, the supreme court says: *' Jurisdiction, in so far as the amount in 
oontroversy is concerned, must be determined by the petition* and that 
question is concluded by its averments in so far as they state facts in 
relation to the thing in controversy. ... In actions ex contractu 
the amount claimed, and not the sum recovered, determines the question 
of jurisdiction." 

In a suit for debt and to foreclose a mortgage it would be improper 
to allege the value of the mortgaged property, and upon the trial evi- 
dence of that value would not be admissible, for the material issues 
can only be the existence of the debt and the execution of the mort- 
gRge, and the value of the property does not affect either of those 
iabues; wherefore it seems to follow that the value of the mortgaged 
property is not the amount in controversy within the meaning of the 
constitution. 

Suppose a suit was brought on a debt amounting to $600, and to fore- 
close a mortgage on personal property valued at $100, what court would 
take jurisdiction? 

159 



§§ 188y 188a.] CONFLIOTINO OASES. 

§ 138. McAlpin v. Burnett, 19 T. 501. 

The vendor's lien subsists as long as the note is not 
barred, although judgment has been rendered on the note 
alone without foreclosure of the lien. 

OvBRRCJLED AS Dicta: Slaughter v. Owens, 60 T. 668. 

A judgment upon a note which is a lien on land for un- 
paid purchase money preserves the lien, so that if a suit be 
brought on such personal judgment to revive the same and 
have it declared a lien on the land, though more than four 
years have elapsed from the maturity of the note to the in- 
stitution of the second suit, the bar of limitation will not 
apply. The note which holds the lien having been merged 
into the second judgment, no limitation as to the lien can 
apply as long as the judgment remains a subsisting and 
valid claim against the debtor. 

NOTE. 

Rogers v. Green, 85 T. 730; Boeder v. Robeon, 20 T. 754; Ball v. Hill, 
48 T. 640; Pelsche v. Anderson. 49 T. 61 ; Bedus v. Burnett, 59 T. 576; 
Hall V. Baker, 60 T. 217; Perry v. Woodson, 61 T. 328; Bindge v. Oli- 
phant, 62 T. 662; Bansom v. Brown, 63 T. 188; De Cordova v. Smith, 
9 T. 129; Luter v. Bose, 20 T. 648; Boberts ▼. Johnson, 48 T. 187. 



§ 138a. McDonald v. Alford, 32 T. 36. 

Where the sale of the property of an estate has been 
made through fraudulent collusion between an administra- 
tor and a vendee, and the sale has been confirmed by the 
probate court, the sale cannot be set aside at the suit of the 
administrator de bonis non. 

Overruled: Todd v. Willis, 66 T. 712. 

An administrator de bonis non has the power to maintain 
a proceeding to set aside a fraudulent sale made by a for- 
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mer administrator, even when such sale has been confirmed 
by the probate court. 

NOTE. 

De Witt V. Miller, 9 T. 248; Cochran v. Thompson, 18 T. 663; Giddings 
V. Steele, 38 T. 748; Parsons v. Burdett, 26 T. 157; Brown ▼. Franklin, 
44 T. 564; Murphy v. Menard, 11 T. 687; Burdett ▼. Silsbee, 15 T. 605; 
Evans v. Oakley, 2 T. 184; Johnson ▼. Hogan, 87 T. 78. 



§ 139. McFadden v. Crumpler, 20 T. 377. 

If it be intended to charge the separate estate of the wife 
for necessaries for the husband or the family generally, the 
suit must be brought independently of the statute, and it 
must be averred that the husband had no separate property, 
and that there was none in community, at least not sufii- 
oient to bear the reasonable charges of the matrimony. On 
general principles, independent of the statute, the court 
might give judgment, charging either the rents or the profits 
or the capital of the separate estate with payment, as may 
be most equitable, as well for the creditors as for the estate 
charged. 

Overruled as Dicta: Haynes v. Stovall, 23 T. 628. 

The wife was under no legal obligation to maintain the 
husband out of her separate estate. The rules applied by 
courts of chancery in England to estates limited to the sole 
and separate use of married women are not applicable to 
the wife's statutory separate estate in this state. 

NOTE. 

McQee ▼. White, 23 T. 184; Cartwright ▼. Hollis, 6 T. 152; Hollis v. 
Francois, 6 T. 195; Milbum v. Walker, 11 T. 829; Shelby v. Burtis, 18 
T. 644; Howard v. York, 20 T. 670; Hutchins v. Underwood, 27 T. 256; 
Btanbury ▼. Nichols, 80 T. 149: Harris v. Williams, 44 T. 125; Rhodes 
▼. Qibbe, 89 T. 482; Snow v. Mather, 52 T. 653; Brown v. Ector, 19 T. 
849; Christmas v. Smith, 10 T. 128; Hutchins v. Mitchell, 89 T. 492. 
1 King's Cowix.Ca8.--11 i61 
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§ 140. McGar v. Nixon, 36 T. 290. 

An administrator's allowance of a claim which was pay- 
able in Confederate money is wholly void, and an approval 
of the same by a probate judge is an absolute nullity. To 
enjoin the payment of such a claim it is not necessary that 
the plaintiffs (who were administrators de bonis nan and 
legatees) should prove that the allowance and approval 
were made or procured by mistake or by fraud. 

Ovkkruled: Mathews v. Eucker, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the valae of 
Confederate money notes at the time of the contract. 

NOTE. 

The foUowing cases are in accord with McGar ▼. Nixon, but have 
been overruled; Dittmar v. Myers, 89 T. 297; Grant v. Ryan, 87 T. 41; 
Kyle V. House, 88 T. 156; Lane v. Thomas, 87 T. 158; Scott v. Atchison, 
86T. 81; Shepard v. Taylor. 85 T. 775; Sutton v. Sutton, 89 T. 649; 
Vance v. Burtis. 89 T. 91. 

While the following sustain the case of Mathews v. Rucker: Short ▼. 
Abernathy, 42 T. 98; San Patricio Co. v. McClane, 44 T. 896; Roberts t. 
Schultz. 45 T. 187; Roller v. WooldriJge, 46 T. 494; Meyers v. Dittmar, 
47 T. 875; Johnson v. Blount, 48 T. 45; Atchison v. Scott, 51 T. 233; 
Lewis V. Alexander, 51 T. 690; Rogers v. Bass, 46 T. 505; Edmonds v. 
Sheahan, 47 T. 448; McManus v. Scott, 48 T. 601; Thorington ▼. Smith, 
8 Wall. 1 ; Delmas v. Insurance Co. 14 Wall. 601 ; Railroad Co. t. King, 
1 Otto, 8; Stewart v. Salamon, 4 Otto, 485. 



§ 141. Mclntire v. Chappell, 4 T. 194. 

Where the law of the place of the domicile of both par- 
ties is the same as that of the celebration of the marriage, 
the laws of that place control the disposition of personal 
property possessed by the parties at the time of the mar- 
riage, or acquired by them subsequent thereto and before 
a bhange of domicile. 
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Questioned: State v. Barrow, 14 T. 182. 

Where personal property is acquired by the husband or 
wife while in the course of their migration to this state, 
and they remove to and reside in this state, the disposition 
of and right to such property is governed by the laws of 
this state. 

NOTE. 

ChappeU v. Mclntire, 9 T. 161 ; HaU v. Harris, 11 T. 806; Keyser v. 
Pilgrim, 25 T. Sup. 217; Oliver v. Robertson, 41 T. 422. 



§ 142. McLane v. Paschal, 62 T. 106. 

Under the probate law of 1866 the homestead in a town 
or city exempt from forced sale is declared to be the 
lot or lots occupied as a family residence, not to exceed in 
value $2,000 at the time of its designation as a homestead. 

Contea: McLane v. Paschal, S. "W. Eep. vol. 11, p. 837. 

Under the probate law of 1866 the homestead in a town 
or city exempt from forced sale is the lot or lots occupied 
as a family residence, not to exceed in value $2,000, at the 
time of the husband's death. 

NOTE. 

McLane v. Paschal, 47 T. 866 ; Wood v. Wheeler, 7 T. 26; Sossaman v. 
PoweU, 21 T. 666; Reeves v. Pettj, 44 T. 253. 



§ 143. McBeynolds v. Bowlby, Unreported Ca43es, 

p. 452. 

Land acquired by a surviving husband under an act of 

the legislature granting land to settlers in Peters' colony, 

passed after the death of the wife, is the separate property 

of the husband, and the children of the deceased wife have 

no interest in it notwithstanding the fact that the land 

was settled upon and improved during the life-time of the 

wife. 
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Contra: Hodge v. Donald, 55 T. 345. 

Where the husband and wife settled on and improved 
land in Peters' colony in 1845, and continued to reside 
thereon till 1849, when the wife died, leaving four children, 
and the husband, after the death of the wife, procured a cer- 
tificate under the act of 1850 and located upon the land, 
held, that the land thus acquired was community and half 
thereof descended to her children. 

NOTE. 
Caudle v. Weldon. 83 T. 855; Edwards v. Beavers, 19 T. 506; Marks 
V. Hill, 46 T. 855; Norton v. Cantagrel 60 T. 640; Carter v. Wise, 89 
T. 275; Cannon v. Murpbj, 81 T. 408. The case of Hodge v. Donald is 
the last and better authority, and reinstates Cannon v. Murphy and 
Carter V. Wise. 

§ 144. Meuley v. Zeigler, 23 T. 93. 

In an attachment proceeding a failure to describe the 
property levied on with suflBcient certainty to identify it, 
and the failure to state in the return that the property 
levied on was attached as the property of the defendant, 
are defects of so grave a character that no lien upon the 
property was created by virtue of the attachment, at least 
as against a purchaser from the defendant, without actual 
notice of all the proceedings. 

Overruled: Stoddard v. McMahon, 35 T. 295. 

In a judicial attachment sued out for the purpose of 
compelling the defendant to appear and answer, it is es- 
sential that the sheriff's return upon the writ should state 
that the property levied upon was attached as the property 
of the defendant. This is, however, not necessary in an 
original attachment, where jurisdiction has attached and 
the writ issues as an auxiliary process; for the law requires 
the sheriff to levy on the property of the defendant, and 
the presumption is that he has done so. 

NOTE. 

Miller v. Mooring. 63 T. 843; Bnnk v, Culp, 59 T. 268L 
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§ 145. Meyer v. Claus, 15 T. 519. 

A wife who in faot has never resided in this state cannot 
impeach the sale by the husband alone, on the ground that 
it was the husband's homestead, and, by construction of 
law, her homestead also. 

Qualified: Lacey v. Clements, 36 T. 661. 

The mere fact that a married woman was never in Texas 
during her husband's life-time does not debar her homestead 
rights in land purchased by him for homestead purposes. 
To forfeit her homestead rights there must have been an 
abandonment by her of her husband. If her absence from 
this state was with her husband's consent her homestead 
rights are not prejudiced, but will be enforced after the 
husband's death against a purchaser under his adminis- 
trator. 

NOTE. 

Earle t. Earle, 9 T. 684; Johnson v. Smith, 21 T. 796; RtisseUT. Ran- 
dolph, 11 T. 460; Trawick v. Harris, 8 T. 816. 



§ 146. MUbum v. Walker, 11 T. 343. 

Where the wife had separate property and there was no 
common property, and the husband was insolvent and un- 
able to support his family,^ and the husband purchased 
goods, wares and merchandise which were necessary for 
the wife, children and negroes, and afterwards, before the 
expiration of two years, gave his note for the same, reciting 
that it was given for the goods, wares and merchandise 
furnished his wife, family and negroes, held, that the sepa- 
rate property of the wife was liable for the payment of the 
debt. The powers of the husband as conferred in this state 
by law over the separate property of the wife are similar 
in some respects to those vested in the husband, under the 
rules of equity jurisprudence, when permitted and author 
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ized by his wife to receive the rents, issues and profits of 
estates limited to her sole and separate use. 

Coxtka: Haynes v. Stovall, 23 T. 628. 

The wife was under no legal obligation to maintain the 
husband out of her separate estate. The rules applied by 
courts of chancery in England to estates limited to the sole 
and separate use of married women are not applicable to 
the wife^s statutory separate estate in this state. 

NOTE. 

McGee v. White, 28 T. 184; Cartwright v. Hollis. 5 T. 152; HoUis v. 
Francois. 6 T. 195; Milburn v. Walker, 11 T. 829; Shelby v. Burtis, 18 
T. 644; Howard v. York, 20 T. 670; Hutchins v. Underwood, 27 T. 256; 
Stanburj v. Nichols, 80 T. 149; Harris ▼. Williams. 44 T. 125; Rhodes 
▼. Gibbfl, 89 T. 482; Snow v. Mather, 62 T. 658; Brown v. Ector, 19 T, 
849; Christmas ▼. Smith, 10 T. 128; Hutchins v. Mitchell, 39 T. 482. 



§ 147. MUler v. MiUer, 10 T. 333. 

The act of 1843 clearly restricts the former law, and 
takes away the authority to make the order of sale on the 
petition of the administrator or executor, and expressly in- 
hibits its being made on their petition, but requires that it 
shall be made on the petition of a creditor, legatee, heir or 
next friend of a ward. The order of sale was being made 
on the petition of the administrator when it could only be 
legally made on the petition of a creditor, heir or legatee. 
The order of sale and the sale were absolutely void and 
gave no right to the purchaser under it. 

Overruled: Allen v. Clark, 21 T. 405. 

The act of January 16, 1843, did not inhibit the adminis- 
trator from applying for an order for the sale of real prop- 
erty of an estate when necessary for the payment of debts. 
Nor did it inhibit the court from granting such order on 
the application of an administrator. He might have been 
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exempted, perhaps, from liability for failure to procure an 
order of sale. The creditors and other persons mentioned 
in the act were in effect bound to protect their own inter 
ests and obtain sales when necessary, but there is nothing 
in the act which imports an intent to paralyze the admin 
istrator, to defeat the object of his trust, and prevent him, 
if so disposed,. from faithfully administering and settling 
the estate, and obtaining, on his own motion, the orders 
necessary for that purpose. 

NOTE. 
Alexander v. Maverick, 18 T. 198; Lee v. King:, 21 T. 577. Tlie pres- 
ent law expressly authorizes the executor or administrator to make thf 
application. Revised Statutes, art. 2068. 

§ 148. Miller v. Schneider, 2 App. C. C. 372. 

Under the constitution of 1876 it is error for the county 
court to foreclose an attachment lien on land. 

Contra: Hillebrand v. McMahan, 59 T. 450. 

Under the constitution of 1876 it is within the jurisdic- 
tion of the county court and justices of the peace to fore- 
close an attachment lien on land, and direct its sale in 
satisfaction of the judgment. 

NOTR 

Cassaday v. Anderson, 53 T. 527 ; Long v. Brenneman, 59 T. 210. 

The following are in accord with the overruled case: Newton ▼. 
Heidenheimer, 2 App. C. C. 126; Rowan v. Shapard, 2 App. €• C. 295; 
Wright V. Henry, 2 App. C. C. 750. 

Owing to the conflict between the supreme court and coart of ap- 
peals, the following statute was passed (Act of March 80, 1885, page 
73): When an attachment issued from the county or justice's court has 
been levied on land, no order or decree foreclosing the lien thereby ac- 
quired shall be necessary ; but the judgment shall briefly recite the 
issuance and levy of such attachment, and such recital shall be suffi- 
cient to preserve such lien. The land so attached may be sold under 
execution after judgment, and the sale thereof shall vest in the pur- 
chaser all of the estate of the defendant in attachment in such land at 
the time of the levy of such writ of attachment. 
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149. Miller v. Thatcher, 9 T. 486. 

A deputy clerk of the count}'^ court is not authorized to 
take proof or acknowledgments of instruments for record. 

Overruled: Rose v. Newman, 26 T. 135. 

A deputy clerk of the county court has authority to take 
proof or acknowledgments of instruments for record. Such 
being one of the duties of the clerk of the county court, 
his deputy has authority to perform it. 

NOTE. 

FrizzeH v. Johnson, 80 T. 85; Cook v. Knott, 2d T. 90; Wert t. 
Schneider, 64 T. 827. By act of August 8, 1870 (12th Leg. p. 49), deputy 
derks were expressly authorized to take acknowledgments. 



§ 150. Miller v. Thatcher, 9 T. 484. 

The testimony of a single witness swearing to the admis- 
sions of an alleged trustee is insufficient to establish a trust 
in lands, although the alleged trustee be living and his an- 
swer denying the trust be not under oath. 

Contra: Lay ton v. Hall, 25 T. 212. 

The rule that a trust in lands cannot be established by the 
testimony of a single witness, unless sustained by strong 
corroborating circumstances, cannot be maintained upon 
principle or authority. The law has no scales wherein to 
weigh the different degrees of probability; still less to as- 
certain what weight of evidence shall amount to proof of 
any disputed fact. It is for the jury to say what evidence 
is sufficient to convince them of the existence of the trust. 

NOTE. 

Mead v. Randolph, 8 T. 191 ; Massej v. Massey, 20 T. 188; TuberviUe 
V. State, 4 T. 128; HaH v. Layton, 16 T. 277; Hodges v. Johnson, 15 T. 
572. The last case mentioned is in accord with the overruled i 
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§ 151. Morris v. Byers, 14 T. 284. 

Long-continued, uninterrupted possession and improve- 
ments with a claim of title raises the presumption of a grant 
from the government; and fifteen years of continued unin- 
terrupted possession is sufficient for that purpose. 

Held Obiter Diota: Taylor v. Watkins, 26 T. 695. 

Although lapse of time does not of itfielf bar the title of 
the sovereign, yet a grant will be presumed in favor of the 
occupant who has proved title to the beneficial ownership 
accompanied with long possession not inconsistent there- 
with. A longer lapse of time has generally been deemed 
necessary in order to justify this presumption than is con- 
sidered sufficient to authorize the like presumption in the 
case of grants from private persons. 

NOTK 

Jones T. Borden, 5 T. 418, is in accord with the first case, but has been 
overruled. Herndon v. Casiano, 7 T. 832; Paul v. Perez, 7 T. 888; 
Yancey v. Norris, 27 T. 40; Paschal v. Dangerfield, 87 T. 803; Cavazos 
V. Trevino, 85 T. 158; Lewis v. San Antonio, 7 T. 288; Forrest v. Wood- 
all, 88 T. 888; Galan v. Goliad, 82 T. 787; Ballard v. Perry. 28 T. 865; 
Grimes ▼. Bastrop, 26 T. 810; Walker v. Hanks, 27 T. 535; Biencourt v. 
Parker, 27 T. 558; Plunamer v. Power. 29 T. 6; Turner v. Rogers, 87 T. 
582; Miller v. Brownson. 50 T. 583; Truehart v. Babcocjc, 49 T. 249; Sui- 
phen V. Morris, 44 T. 204; Smith v. Power, 28 T. 85. 

After the lapse of thirty years the execution of a deed will be pre- 
sumed under the common-law rule of evidence; then why should this 
rule not prevail in the presumption of grants from the government? 
especiaUy as the reasons for the rule in both instances are the same — 
lapse of time, possession, with claim of title. It certainly would be 
much more satisfactory to have a fixed rule, rather than make the law 
for each case as it may arise. 



§ 152. Moore v. Morse, 2 T. 403. 

The right of the heir to sue for property belonging to 
the estate can only, in general, be asserted through the or- 
dinary channels of the legal representatives, according to 
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the laws regalating the settlement of estates of deceased 
persons. Yet there are cases in which the rights of a dev- 
isee or legal distributee might claim, and doubtless would 
receive, the aid of judicial process for the protection of 
such rights. If the property was likely to be wasted, de- 
stroyed or carried beyond the jurisdiction of the court be- 
fore a legal representative had been constituted, or before 
ho could enforce his legal rights in the ordinary way, such 
grounds would authorize the interposition of the judge, by 
some one of the remedial processes known to our judicial 
system, to prevent such wrong. 

Questioned: Kogers v. Kennard, 54 T. 36. 

The general rule is that, 3vhile administration is pending 
on an estate, a suit for the recovery of property of the es- 
tate should be brought by the administrator. To this rule 
the following exceptions exist, viz.: 1. Where the admin- 
istrator cannot or will not act for those beneficially inter- 
ested. 2. Where land adversely possessed by those claiming 
under the administrator, through deeds made in his indi- 
vidual and representative capacity, is sued for by the heirs 
or those claiming under them. 

NOTE. 

Patton V. Gregory, 21 T. 517; Blakely v. Duncan, 4 T. 184; Easterling 
V. Bljthe, 7 T. 211; Lacey v. WiUianis, 8 T. 182; Buflford v. Holliman, 
10 T. 660; Clay v. Clay, 18 T. 201 ; Cochran v. Thompson, 18 T. 652; 
Giddings v. Steele, 28 T. 748; Webster v. Willis, 56 T. 468; Ansley v. 
Baker, 14 T. 607; Cunningham v. Taylor. 20 T. 126; Green v. Rugely, 
23 T. 539; Patterson v. Allen, 50 T. 23; McCampbeU v. Henderson, 50 
T. 601; Sanders v. Devereux, 25 T. Sup. 11; Finch v. Edmonson, 9 T. 
504; Fisk v. Norvel, 9T. 15; Hart v. Horton, 12 T. 285; McMahan v. 
Rice, 16 T. 335; Walker v. Abercrombie, 61 T. 69; Mclntyre v. Chap- 
pell, 4 T. 192; Evans v. Oakley, 2 T. 183. 

The last case mentioned in the foregoing note is in accord with the 
overruled case. 
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§ 153. Moseley v. Lee, 37 T. 481. 

The general provisions of the constitution of 1869 which 
declare that " the statutes of limitation of civil suits were 
suspended by the so-called act of secession of the 28th of 
January, 1860, and shall be considered as suspended within 
the state until the acceptance of this constitution by the 
United States congress," were intended to apply to real as 
well as personal actions; and that the constitutional con- 
vention had the power and authority to suspend the statute 
of limitation is too well settled to admit of doubt. 

Ovbeeuled: Peak v. Swindle, 68 T. 242. 

By reference to the constitution itself it will be seen that 
it was the intention of the people to make the constitution 
operative from the time of its ratification by the people, 
and that ratification was made by them at the election held 
on the last day of November and the first three days of 
December, 1869. Although the state of Texas was not en- 
titled to representation in the United States congress until 
her constitution was by congress ratified, yet said constitu- 
tion, not depending upon the act of congress for its valid- 
ity, but on the will of the people, became operative in all 
Its parts from the time it was ratified by the people, and it 
became the supreme law of this state from the 3d day of 
December, 1869. And up to that date only were the stat- 
utes of limitation suspended, and from that date limitation 



began to run. 



NOTE. 



Lewis ▼. Davidson, 61 T. 257; Bender v. Crawford, 88 T. 759; Wood 
T. Welder, 42 T. 400; Moseley ▼. Lee, 87 T. 481 ; Campbell v. Fields, 85 
T. 751; Clegg v. State, 42 T. (W5; Grigsby v. Peak, 57 T. 142; Porter- 
field V. Taylor. 60 T. fM. 
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§ 154. Murphy v. Coffey, 33 T. 509. 

A suit for the recovery of commanity property cannot 
be maintained by a married woman in her own name, her 
husband being no party and refusing to sue, even though 
the property be the homestead. 

OvKKBULra): Kelley v. Whitmore, 41 T. 648. 

The wife may maintain an action to enjoin the home- 
stead from forced sale, when the husband refuses to sue or 
join her in the action. She may sue alone or make him a 
party defendant. 

NOTE. 

O'Brien v. Hilbiirn, 9 T. 390; Cannon v. HemphiU, 7 T. 200; Porter 
V. MiUer,? T. 481; McKay ▼. Tread weH, 8 T. 178; Fullerton ▼. Doyle, 
18 T. 8; Harris ▼. Williams, 44 T. 134; Ezell ▼. Dodson, 60 T. 881. 



§ 155. Murchison v. Payne, 37 T. 307. 

The law requires claims against an estate to be presented 
to the administrator, and if the same be rejected suit must 
be brought thereon within three months thereafter or the 
claim will be barred as against the estate, but not against 
the heirs who have received their portion of the estate. 

Contra: Gaston v. Boyd, 52 T. 287. 

When a claim is barred by reason of failure to sue within 
three months after its rejection by the administrator, it is 
barred against the heirs as well as against the estate. 

NOTE. 

Oraham v. Vining, 3 T. 488; Fisk v. Norvel, 9 T. 17; Ansley t. Baker, 
14 T. 610. 
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§ 156. Musquis v. Blake, 24 T. 462. 

The want of registration of a grant under the govern- 
ment of Coahuila and Texas, in the county where the land 
was afterwards filed on, is not sufficient in itself to post- 
pone the grant to the subsequent location and survey. 

Doubted: King v. Elson, 30 T. 255. 

It is the duty of the officers of the government to make 
a delineation on the maps of all granted lands, and their 
failure to do so cannot affect the owners; and if from such 
failure the grant is not delineated on the count}^ map the 
commissioner of the general land office might regrant the 
land ; but in the controversy between the two titles the elder 
grant, if capable of identification, must prevail over the 
junior patent. By the same reasoning, the title of the elder 
grantee, if otherwise susceptible of being established, will 
not be lost by the absence of the protocol from its proper 
place of deposit in the land office; nor is the grantee re- 
quired to register his testimonio in the office of the county 
clerk; therefore a failure so to do cannot operate as a for- 
feiture of his land, or postpone his title to that of the junior 
grant. 

NOTE. 

Lewis V. Durst. 10 T. 898; Chambers v. Fisk, 22 T. 585; Byrne t. 
Fagan, 16 T. 899; Wilson v. Williams, 25 T. 63; Nicholson v. Horton, 
23 T. 51 ; Cleveland v. Williams, 29 T. 205; Weir v. Van Bibber, 34 T. 
226; Railway Co. v. McGehee, 49 T. 481; Welder v. Carroll, 29 T. 818; 
Ward V. Conner, 38 T. 567; Watson v. Chalk, 11 T. 91; Hawley v. Bul- 
lock, 29 T. 222; Thomas v. Chance, 11 T. 638. 

The principle arrived at in Quilbeau v. Mays has been approved and 
followed by the supreme court of the United States in the case of Air- 
hart V. Massieu, 8 Otto, 504. 
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§ 157. Na43h V. George, 6 T. 237. 

A debt contracted by the wife before marriage cannot 
be collected from the community property, but can only 
be enforced against the wife^s individual property. 

Ovbbeulbd: Taylor v. Murphy, 50 T. 301. 

The community property is liable to execution for the 
debts of the wife contracted before marriage; resort must, 
however, be had first to her separate estate, if she has any. 

NOTE. 

Roundtree v. Thomas, 88 T. 286; Callahan v. Patterson, 4 T. 64; How- 
ard V. North. 5 T. 290; Booth v. Cotton. 13 T. 364; Morse v. Burns. 8 
App. C. C. 77; Tarleton v. Weir, 1 App. C.Q 145; Tucker v. Brackett, 
28 T. 886; Moke v. Brackett, 28 T. 448. 



§ 158. Navasota v. Fearce, 46 T. 527. 

An individual action, unless authorized by statute, cannot 
be maintained against a municipal corporation for damages 
sustained through its neglect in keeping in repair its streets, 
bridges and highways. The establishing and maintaining 
a highway is a matter of state duty; and whether its dis- 
charge is intrusted to the county, street commissioner or 
municipal corporation is immaterial. The right to recover 
damages sustained from the neglect of duty by either does 
not exist. 

Contea: Galveston v. Posnainsky, 62 T. 124. 

The reason which exempts public corporations from lia- 
bility to private actions based upon neglect to perform 
public obligations does not apply to cities which accept 
special charters from the state. Special authority is con- 
ferred upon them to make use of the public highways for 
the special and peculiar convenience of the citizens of the 
municipality. In these respects they occupy the same posi- 
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tion as private corporations which have accepted a private 

franchise on condition of the performance of certain public 

duties, and are therefore liable for an injury resulting from 

its neglect to keep its streets in repair, and an action there- 

for can be maintained without being expressly given by 

statute. 

NOTE. 

Peck V. Austin, 23 T. 265; KeUer v. Corpus Christi, 50 T. 628; Con- 
way V. Beaumont, 61 T. 10; Corsicana v. White, 67 T. 883; Galveston 
V. Barbour, 63 T. 172; Klein v. Dall&s, 71 T. 284; Houston v. Isaacs, 68 
T. 116. The case of Navasota v. Pearce is criticised by the supreme 
courts of Michigan and West Virginia Detroit v. Blakely, 21 Mich. 84, 
43 Am. Rep. 784; Wilson v. Wheeling, 10 W. Va. 878. 



§ 159. Newton v. Heidenheimer, 2 App. C. C. 126. 

Under the constitution of 1876 it is beyond the jurisdic- 
tion of the county court to enforce a lien upon land created 
by the levy of a writ of attachment. 

Contra: Hillebrand v. McMahan, 59 T. 450. 

Under the constitution of 1876 it is within the jurisdic- 
tion of the county court and justices of the peace to fore- 
close an attachment lien on land and direct its sale in 
satisfaction of the judgment. 

NOTE. 

Cassaday v. Anderson, 58 T. .587 ; Long v. Brenneman, 59 T. 210. 

The following are in accord with the overruled case: Rowan ▼. Shap- 
ard, 2 App. a C. 295; Miller v. Schneider, 2 App. C. C, 872; Wright v. 
Henry, 2 App. C. C. 750. 

Owing to the conflict between the supreme court and the court ot 
api>eal8 the following statute was passed (Act of March 80, 1885, p. 78): 
When an attachment issued from the county or justice's court has been 
levied upon land, no order or decree foreclosing the lien thereby acquired 
shall be necessary, but the judgment shall briefly recite the issuance 
and levy of such attachment, and such recital shall be sufficient to pre- 
serve such lien. The land so attached may be sold under execution 
after judgment, and the sale thereof shall vest in the purchaser all of 
the estate of the defendant in attachment in such land at the time of 
the levy of such writ of attachment. 
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§ 160. Parker v. Nations, 33 T. 210. 

On a judgment against the maker and an indorser of a 
promissory note, the plaintiff sued out execution and ob- 
tained a levy on land of the maker. But on the day of 
sale the plaintiff postponed the sale of the land, and after- 
wards, when the maker of the note had become insolvent, 
he sought a levy on property of the indorser. Held, that the 
indorser was discharged and was entitled to have relief by 
injunction of the judgment and execution. 

Overruled: Brown v. Chambers, 63 T. 136. 

In some of the states the issuance of an execution created 
a lien upon the property of the debtor, and in such cases it 
is generally held that if the execution is returned at the 
direction of the creditor, and the property of the princi- 
pal debtor then available cannot be subjected to the judg- 
ment, to the extent of the value of the property thus lost, 
the surety will be released. But when the issuance of the 
execution creates no lien upon the debtor's property, the 
fact that the execution is held up by the creditor, unless 
in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. 

NOTE. 

Kelso ▼. Pratt, 26 T. 881 ; Jenkins v. McNeese, 34 T. 191 ; Hunter v. 
Clark, 28 T. 159; Burke v. Cruger, 8 T. 66; Cruger v. Burke, 11 T. 694; 
Payne v. Powell, 14 T. 600; Frois v. Mayfield, 33 T. 804. 



§ 161. Paul V. Perez, 7 T. 342, 

The presumption of a grant from the government arises 

from the long use and occupation of the land, coupled with 

the claim of ownership. The claim of ownership may be 

inferred from the use, occupation and cultivation, unless 

there is a disclaimer., or something else repugnant to such 

claim is proven. 
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Limitbd: Paschal v. Dangerfield, 37 T. 304. 

Long continued possession will not authorize the pre- 
sumption of a grant from the government, except where 
title from the government has been shown, good in sub 
stance, but wanting in some collateral matter necessary to 
make it complete in point of form. 

NOTE. 
Herndon v. Casiano, 7 T. 885, is in accord with the limited oaae, bat 
has been limited by the same authority. Bienoourt ▼. Parker, 27 T. 
558; Walker t. Hanks, 27 T. 585; Yancey v. Norris, 27 T. 40; Watkinsr. 
Taylor, 26 T. 688; Forrest v. Woodall, 83 T. 368; Smith t. Power, 28 T. 
29; Plummer v. Power, 29 T. 6; Lewis v. San ADtonio, 7 T. 288; Morris 
V. Byers, 14 T. 284; Cavazos v. Trevino, 85 T. 158; Gkilan v. Goliad, 82 
T. 787; Ballard v. Perry, 28 T. 866; Grimes v. Bastrop, 36 T. 810; Tur- 
ner V. Rogers, 87 T. 582; Miller ▼. BrownsoD, 50 T. 583; Truehart v. 
Baboock, 49 T. 249; Suiphen v. Norris, 44 T. 204. 

§ 162. Peiser v. Peticolas, 50 T. 644. 

The principal question necessary for the decision of this 
case involves the legal effect, as to third parties, of a mort- 
gage upon a stock of goods, where the mortgagor retains 
possession, and with the knowledge and consent of the 
mortgagee sells them in the usual course of trade and ap- 
plies the proceeds to replenish the stock and not to the pay- 
ment of the debt. A mortgage upon a specific article, with 
possession and power of disposition left in the mortgagor, 
is in truth no mortgage at all; it is no certain lien. The 
power to hold possession and dispose of the property is in- 
consistent with the very nature of a mortgage. It indeed 
would not, perhaps, be going too far to say that such an in- 
strument was a nullity. As to all the world, except as to 
the parties themselves, such a mortgage will be held void, 
as against the policy of the law. 

Quaufied: Scott v. Alford, 63 T.94. 

A stipulation in a deed of trust that the mortgagor shall 
retain the property and exercise the right to sell, without 
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reference to the facts, is not necessarily legal fraud. The 
weight of authority is against it. To hold that authority 
to sell in his usual course of business invalidates the deed 
would virtually deny to a trader the right to give a mort- 
gage upon his stock for ever so short a time, however in- 
considerable the debt might be in comparison with the 
mortgaged property, or however the facts might clearly 
demonstrate that there was no intent or purpose to defraud. 

NOTE. 

Baldwin v. Peet, 22 T. 708; Bailey v. MUls, 27 T. 484; Bryant ▼. 
Kelton, 1 T. 417; Ck>nTer8e t. McKee, 14 T. 20; Earle v. Thomas. 14 
T. 583; Linn v. Wright, 18 T. 817; Howerton v. Holt, 28 T. 67; Green 
▼. Banks, 24 T. 608; Kerr v. Hutchins, 46 T. 884; Kicks v. Copeland, 
68 T. 508; Crow v. Railway CJo. 62 T. 862; Van Hook v. Walton, 28 T. 
69; Marks ▼. Heidenheimer, 68 T. 807; Bank ▼. Lovenberg, 68 T. 506; 
Dancan ▼. Taylor, 68 T. 645. 

Since the conflicting decisions were rendered, the following statute 
has been enacted: '* Every mortgage, deed of trust or other form of 
lien attempted to be given by the owner of any stock of goods, wares 
or merchandise, daily exposed to sale, in parcels, in the regular course of 
the business of such merchandise, and contemplating a continuance of 
possession of said goods, and control of said business by sale of said 
goods by said owner, shall be deemed fraudulent and void*" Act of 
July 24, 1879; Sayles' Revised Statutes, art. 65r. 



§ 163. Peters v. Caton, 6 T. 558. 

A sale by an administratrix at a place and time other 
than those prescribed in the statute or by decree is not 
only irregular, but is in violation of the law, and is there- 
fore unauthorized and void. An executor or administrator, 
in making sales of property, must comply in all essential 
particulars with the statutory provisions regulating the sub- 
ject-matter. Otherwise those whose interests are affected 
will not be concluded by the sale, unless from long acqui- 
escence a compliance with the requisites of the law may be 
inferred. It is a general rule that authority given to exec- 
utors and administrators to sell is a personal trust, and must 
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be strictly pursued ; and if they transcend their authority 
in any essential particular their act is void. 

Doubted: Brown v. Christie, 27 T. 76. 

A guardian's sale of land not made at the time prescribed 
by law is illegal, and should have been set aside by the pro- 
bate court, and, if improperly confirmed, its judgment may 
be corrected by a direct proceeding instituted for that pur- 
pose. But where the sale so illegally made has been con- 
firmed by the court, it cannot be collaterally questioned in 
a suit for the land brought by a party who in good faith 
derives his title under the purchaser at such sale. 

NOTE. 

Alexander v. Maverick, 18 T. 179; Oiddings ▼. Steele, 28 T. 733; Men- 
ifee V. Hamilton, 82 T. 495; Davis v. WeUs, 87 T. 806; Hudson v. Jur- 
nigan, 89T. 579; Eleinecke v. Woodward, 42 T. 811; Davis v. Touch- 
stone, 45 T. 490; Graham v. Hawkins, 88 T. 632; Erhart v. Bass, 64 T. 
99; Bock v. Heald, 27 T. 524; Flanagan v. Pieroe, 27 T. 79. 



§ 164. Petty v. Barrett, 37 T. 84. 

Under the probate law of 1848, the homestead in an in- 
solvent estate does not descend to the widow and children 
discharged of the express liens thereon, at least not when 
they fail to remain together as a family and to occupy the 
property as their homestead. 

Otbrbitlbd: Seeves v. Petty, 44 T. 253. 

In insolvent estates, under the probate act of 1848, the 
homestead descended to the wido*\v and children of the de- 
ceased in fee, free from all express lien creditors; nor can 
the lien be enforced even though the premises have been 
abandoned as their homestead. 

NOTE. 

Sossaman v. Powell, 21 T. 665; O'Docherty v. McGloin, 26 T. 67; 
James v. Thompson, 14 T. 466; Lockbart v. White, 18 T. 108; Bunnels 
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T. Runnels, 27 T. 515; Robertson v. Paul, 16 T. 474: little t. Birdwell, 
27 T. 690; Williams t. Jenkins, 25 T. 306; Wood t. Wheeler, 7 T. 17; 
Green ▼. Crow, 17 T. 188; Galveston v. Bolton, 46 T. 683; Horn v. 
Arnold, 52 T. 164; McLiane v. Paschal, 47 T. 870; Buchanan v. Moore, 
22 T. 537; Giddings ▼. Crosby, 24 T. 295; Caton ▼. Mosely, 25 T. 374; 
Dwight V. Overton, 85 T. 890; Donelly v. Cundiff, 85 T. 741; King v. 
Cassiday, 36 T. 5131 ; Gurley v. Ward, 87 T. 20; Mayman v. Reviere, 47 
T. 857; Black v. Rockmore, 50 T. 95; Jordan v. Peek, 88 T. 429; Jordan 
V. Imthurn, 61 T. 276; Rainey v. Chambers, 56 T. 20; Burns v. Ledbet- 
ter, 56 T. 288; Lay ton v. Hall, 25 T. 212; Ragland v. Rogers, 42 T. 422; 
White T. Downs, 40 T. 225; Griffle v. Mazey, 58 T. 214. 



§ 165. Petty v. Cleveland, 2 T. 410. 

To enable a defendant to avail himself of the defense 
that his liability is barred by the law of limitation, it must 
be made by plea or exception and relied on as a defense in 
the court below. 

Overruled : Long v. Anderson, 4 T. 424. 

If the plaintiff's petition exhibit a cause of action which 
is barred by the statute of limitations, the defendant can 
avail himself of the defect on assignment of error, although 
he may not have done so by answer, demurrer or motion 
in arrest of judgment. 

NOTE. 

Coles V. Kelsey, 2 T. 541 ; Swenson v. Walker, 8 T. 98; Page v. Fin- 
ley, 5 T. 891 ; Crosby v. McWillie, 11 T. 94; Cotton v. Jones, 87 T. 84: 
McClenny v. McClenny, 8 T. 195; Trevino v. Hernandez, 18 T. 668; 
Horton v. Crawford, 10 T. 885; Huntsman v. Jarvis, 17 T. 168; Rivers 
V. Washington, 34 T. 274; Hudson v. Wheeler, 84 T. 868; Hopkins v. 
Wright, 17 T. 30; Smith v. Fly, 24 T. 854. 

Since the conflicting decisions were rendered the following statute 
has been passed: "The laws of limitation of this state shaU not be 
made available to any person in any suit in any of the courts of this 
state unless it be specially set forth as a defense in his answer." Act 
Feb. 16, 1852; R. S. art. 3220. 
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§ 166. Porterfield V. Taylor, 60 T. 266. 

A note secured by a vendor's lien on land matured in 
1863, and in a suit thereon to foreclose the lien, begun on 
the 3d day of April, 1873, held, that the note was not barred 
by the statute of limitations of four years, for the reason 
that no limitation began to run against the plaintiff's cause 
of action till the 30th day of March, 1870, when the con- 
stitution of 1869 was ratified by congress, and from that 
date it went into effect, and up to that date the statutes of 
limitation were suspended. 

Contoa: Peak v. Swindle, 68 T. 242. 

In the former disposition of this case (57 T. 149), this 
court assumed, without particularly considering when the 
constitution of 1869 took effect, that it did not take effect 
until March 30, 1870, the date when ratified by the act of 
congress. The date when said constitution became oper- 
ative is now directly presented. By reference to the con- 
stitution itself, it will be seen that it was the intention of 
the people to make the constitution operative from the 
time of its ratification by the people, and that ratification 
was made by them at the election held the last day of 
November and the first three days of December, 1869. 
Although the state of Texas was not entitled to representa- 
tion in the United States congress until her constitution 
was by congress ratified, yek said constitution, not depend- 
ing upon the act of congress for its validity, but on the 
will of the people, became operative in all its parts from 
the time it was ratified by the people, and it became the 
supreme law of this state from the 3d day of December, 
1869; and up to that date only were the statutes of limita- 
tion susi)ended, and from that date limitation began to 

run. 

NOTE. 

Lewis V. DaTidson, 51 T, 257; Bender v. Crawford. 88 T. 769; Wood 
T. Welder, 42 T. 409; Moseley ▼. Lee, 87 T. 481 : CampbeU v. Fields, 85 
T. 751; Clegg v. State, 42 T. 606; Grigsby v. Peak, 67 T. 148; Benedict 
T. Franklin, 88 T. 472. 

181 



1 167 J ooNFucnMO oases. 



§ 167. Poag V. Bowe, 16 T. 591. 

Although the remedy by appeal might have been por- 
sned, yet it was not obligatory on the appellant to porsae 
that remedy ; he could resort to the certiorari. The declin- 
ing to prosecute an appeal after claiming it is nothing more 
that what frequently occurs in practice; the party fails to 
perfect the appeal, and sues out a writ of error. And it often 
happens that an appeal from some cause is dismissed; yet 
the party may then sue out his writ of error, if the time for 
taking out the writ has not expired. 

Contra: Wallerath v. Kapp, 81 T. 361. 

The judge below dismissed the case upon motion, giving 
as his reasons for doing so that the parties applying for 
the writ had shown no sufficient excuse for not perfecting 
their appeal. The only reason given in the petition for the 
certiorari why the appeal was not perfected is that peti- 
tioner lived too far in the country, and could not be notified 
in time of the result of the trial. Held, the judge below 
did not err in dismissing the petition for the certiorari for 
the reason given by him. It was the duty of the defend- 
ants below to have perfected their appeal, or to show some 
good reason why they did not, which would have equitably 
entitled them to the writ of certiorari. This they failed 
to do. 

NOTE. 

It must be borne in mind that the overruling case was decided by the 
military supreme court, and under the ruling in Taylor t. Murphy, 60 
T. 295, cannot be considered as authority. That being true, the case 
of Poag V. Rowe is the better authority, and is supported by Ray y. Par- 
sons, 14 T. 871, and Moore v. Hardeman, 10 T. 47d. However, it is ad- 
verse to Mays v. Lewis, 1 T. 1. 
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§ 168. Price v. Cole, 35 T. 47l. 

The creditor having obtained a judgment against the hus- 
band caused an execution to be levied upon the land and 
had^ the same duly advertised for sale. On the day of the 
sale the wife caused to be recorded a mortgage upon the 
land given by the husband in her favor three years before. 
The wife also, upon day of sale, gave notice to the creditor 
of the existence and record of her mortgage. Notwith- 
standing the notice, the creditor purchased the property 
and a deed was made to him therefor. Held, that the cred- 
itor purchasing the land with such notice held it subject to 
the lien of the mortgage, and it was error to concede to 
him the character and right of a bona fide purchaser with- 
out notice. 

OvERBULED I Gracc V. Wade, 45 T. 527. 

The lieu of the judgment creditor, who, without notice, 
has caused a levy to be made upon land under his judg- 
ment, is superior to the unrecorded deed of a vendee of the 
defendant in execution ; and a purchaser under such levy 
and execution is entitled to the rights of the creditor, and 
his title under such purchase is not affected by notice of 
the adverse claim received after the levy. The notice in 
order to be effectual must have been given before the lien 
is fixed. 

NOTE. 

Fisk y. Wilson, 15 T. 482; Blankenship t. Doaglass, 26 T. 226;-A7re8 
▼. Daprey, 27 T. 598; Orme ▼. Roberts, 88 T. 768; Borden v. McRae, 46 
T. 400; Catlin v. Bennett, 47 T. 107; WaUace ▼. Campbell, 54 T. 90; 
McKeen v. Sultenfuss, 61 T. 828; Brown v. Chancellor, 61 T. 444; Parker 
▼. Coop, 60 T. 116; Senter ▼. Lambeth, 59 T. 262. 
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§ 169. Pridgen v. Hill, 12 T. 379. 

Where there is a matual account cnrrent (although not 
between merchant and merchant, their factors and servants) 
running down to a period within two years before the com- 
mencement of a suit, the items which were due over two 
years at the commencement of the suit are not barred by 
the statute of limitations. 

Overkdled: Lowe v. Dowburn, 26 T. 510. 

By no legitimate construction of our statute of limitation 
can a suit on a mutual account, part of which has been due 
for more than two years before its commencement, be 
maintained to recover such part of the account. 

NOTE. 
The case of Pridgen v. McLane, 12 T. 423, is in accord with the over- 
ruled case, but has been itself overruled, while the following sustain 
the overruling case: May t. Pollard, 28 T. 679; Guichard v. Superville, 
11 T. 622; Judd v. Sampson, 18 T. 19; Nagle ▼. Moody, 58 T. 270. 



§ 170. Pridgen v. McLane, 12 T. 423. 

Although an account be not between merchant and mer- 
chant, their factors and servants, yet, if it be a mutual ac- 
count current, no part of it will be barred by limitation if 
the last item on either side be within the two years. 

Ovebbuled: Lowe v. Dowburn, 26 T. 610. 

By no legitimate construction of our statute of limitations 
can a suit on a mutual account, a part of which has been 
due for more than two years before its commencement, be 
maintained to recover such part of the account. 

NOTE. 
The case of Pridgen v. Hill, 12 T. 879, is in accord with the overruled 
case, but has been itself overruled, while the following sustain the over- 
ruling case: May V. PoUard, 28 T. 679; Guichard v. SupervUle, 11 T. 
523; Judd v. Sampson, 13 T. 19; Nagle v. Moody, 53 T. 270. 
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§ 171. Bagland v. Rogers, 34 T. 622. 

The limitation of the homestead is not confined to the 
former residence of the family, nor to town or country. 
The law gives the widow the full and free right of select- 
ing and having her homestead set apart for her and her 
children out of the whole property of her deceased hus- 
band. 

Overbuled: Rogers v. Eagland, 42 T. 444. 

Where the husband dies without having a homestead, 
provision may be made for an allowance in place of it; but 
if there is a homestead the exemption is for that home- 
stead, and not for another to be selected out of the estate, 
and set apart to the widow in lieu of it. She cannot aban- 
don the homestead on the death of the husband and select 
a new homestead from the entire estate. 

NOTE. 

Newland t. Holland, 46 T. 580; Hendrix t. Hendriz, 46 T. 7; Ed- 
monson Y. Blessing, 43 T. 597 ; Ball, Hutchings & Co. t. LoweU, 56 T. 570 ; 
Warhmund v. Merritt, 60 T. 24; Shryock t. Latimer, 67 T. 674 ; Clift 
▼. Kauffman & Range, 60 T. 64; White v. Mitchell, 60 T. 164- McLane 
T. Paschal, 62 T. 102; Givens v. Hudson, 64 T. 471. 



§ 172. Railway Co. v. Burnett, 61 T. 639. 

In a suit to recover damages for a personal injury done 
to the wife during marriage, the husband is the proper per- 
son to maintain the action. The wife is ordinarily neither 
a proper nor a necessary party to such a suit. It follows, 
therefore, that the district court was in error in refusing to 
sustain the special exception which brought in question the 
right of the wife to join her husband ; for which the judg- 
ment must be reversed. 
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Contra: Railway Co. v. Helm, 64 T. 149. 

Although the wife is not ordinarily a necessary or proper 
party in a suit by the husband to recover damages for in- 
jury to the wife during coverture, yet an error made by 
the court below in refusing to sustain the plea of misjoin 
der will not be cause for reversal. It is not for every erro- 
neous ruling a judgment will be reversed; but this should 
be done only in those cases where the opposite party has 
been injured thereby. The judgment in favor of the hus- 
band and wife, being a complete bar to an action by eithert 
cannot operate to the prejudice of the defendant, and is 
thereby no cause for reversal. 

NOTK 

Emmons v. Oldham, 13 T. 26; Johnson ▼. Davis, 7 T. 178; Stachely 
V. Pierce, 28 T. 885; EzeU v. Dodson, 60 T. 881. 

The court of appeals, in Railway Ck). v. Gwaltney, 2 A pp. C. C. sec. 
684, hold that the case in 64 Texas overrules the case in 61 Texas. 



§ 173. Railway Co. v. Taylor, 2 App. C. C. 418. 

In a case pending on appeal in the county court the ap- 
pellant, who was defendant in the court below, moved that 
appellee, who was plaintiff in the lower court, be required 
to give security for costs. Held that, the trial in the county 
court being de novo, the suit occupies the same position as 
if it had been an original suit in said court, and the appellee 
being the plaintiff therein was the actor and subject to give 
security for costs. 

Oontea: Foreman v. Gregory, 17 T. 194. 

When a defendant removes a case from a justice's court 
to the district court by certiorari^ the plaintiff or appellee 
cannot be ruled to give security for costs on motion of the 
defendant or appellant. The party who brings up the case 
is the real actor in the proceeding. He has given bond to 
secure costs as well as perform the decree, while the other 
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party is passive ; the costs after appeal have not been in- 
curred through his agency. He was content with the judg- 
ment, and cannot be made to secure costs of a proceeding 
prosecuted without his agency and against his consent. 

NOTE. 

MiUer v. Holtz, 28 T. 141; Railway Ck>. v. Cook, 2 App. C. C 659; 
Foreman v. Gregory, 17 T. 194. The last named case, however, has 
been overruled by Railway Co. v. Ck)ok. 



§ 174. Railway Co. v. Wright, 2 App. C. C. 341. 

In a suit against a common carrier for failure to deliver 
goods, in the absence of any proof of fraud, delinquency or 
injustice on the part of the carrier, plaintiff is not entitled 
to recover interest as part of his damages. The mere fail- 
ure to deliver goods does not per se authorize the award of 
interest. 

Contra: Railway Co. v. Jackson, 62 T. 212. 

The rule allowing interest in case of the non-delivery of 
goods by a carrier has for its purpose the giving of com- 
pensation or indemnity to the injured party. To do so the 
owner must be placed in the same position he would have 
occupied had the carrier complied with his contract. The 
measure of damages in such cases is the value of the goods, 
with interest thereon from the time they should have been 
delivered. Interest is a matter of law, and a necessary 
item in the measure of damage; otherwise, while an in- 
demnity is professedl}^ given, the law adopts such a mode 
of ascertaining its amount that the longer a party is in 
obtaining it the greater shall its inadequacy become. 

NOTK 

Galvit ▼. McFadden, 18 T. 824; Masterson v. Gk>odlett, 46 T. 408; Heil« 
faroner ▼. Douglas, 45 T. 406; Qrimes v. Watkins, 69 T. 140; Hudson v. 
Wilkerson. 61 T. 610; Turner t. Miller, 42 T. 418; Glen v. Mathews, 44 
T. 400; Anderson v. Duffield, 8 T. 287; Scranton ▼. Tilley, 16 T. 188; 
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Anding ▼. PerkioB, 29 T. 848; Bank t. Jonee, 18 T. 811; dose ▼. FieldB, 
18 T. 628; Fowler v. Davenport, 21 T. 635; Wolfe v. Lacy, 80 T. 850; 
Railway Co. v. Stewart, 1 App. C. C. 1249; Railway Ck). t. Muldrow, 
64 T. 283; Railway Ck>. v. Fergason, 1 App. Q C. 1264; Railway Co. v. 
DayiB, 2 App. C. C. 191 ; Railway Co. v. Hewitt. 2 App. a C. 273; RaU- 
way Co. V. Martin, 2 App. C. C. 848; Railway Co. v. Clark, 2 App. C. C. 
6;4; Railway Co. v. Maetze, 2 App. C. C. 631. 

Nearly all of the foregoing cases, which were decided by the court of 
appeals, follow the overruled case. 



§ 175. Bandon v. Barton, 4 T. 293. 

When contracts for the sale of chattels are broken by tlie 
failure of the vendor to deliver the property according to 
the terms of the contract, it is well settled, as a general rule, 
that the measure of damages is the difference between the 
price contracted to be paid and the value of the article at the 
time when it should be delivered, upon the ground that this 
is the plaintiff's real loss, and that with this sum he can go 
into the market and supply himself with the same article 
from another vendor. But where the purchaser has paid 
the price in advance he is entitled to the best price he could 
have obtained for the article up to the time of the settle- 
ment of the question. 

Limited: Heilbroner v. Douglas, 45 T. 407. 

Where the money or other consideration for the article 
contracted for has not been paid in advance of the time 
when it was to have been delivered, or when extraordinary 
circumstances have occurred to produce extreme prices in 
the article during a long period of time, and the suit has 
been protracted without any fault of the defendant, or 
when the article contracted tor is of a perishable nature, or 
such as to be readily parted with if delivered, or when there 
are other circumstances attending the transaction, not in 
the ordinary course of trade, calculated to render such a 
measure of damages inequitable and unjust, the rule of the 
highest price in the intervening time would not be appli- 
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cable; but the ordinary rule might be more appropriate, 
which is to allow the value of the article at the time agreed 
on for delivery and interest on that amount. 

NOTE. 

CalTit T. McFadden, 13 T. 824; Masteraon t. Qoodlett, 46 T. 403; 
Grimes v. Watkins, 59 T. 140; Hudson v. Wilkinson, 61 T. 610; Ander- 
son V. Duffield, 8 T. 237; Scrantou v. Tilley, 16 T. 183; Anding v. Per- 
kins, 29 T. 848; Railway Co. v. Jackson, 62 T. 212; Durst ▼. Swift. 11 
T. 288; Pridgin v. Strickland, 8 T. 432; Cartwright v. McCk)ok, 38 T. 613; 
Self V. King, 28 T. 555; Brashear v. Davidson, 81 T. 193; Day t. Cross, 
59 T. 595; Welden v. Meat Co. 65 T. 487. 



§ 176. Bay v. Parsons, 14 T. 371. 

The remedy given by the statute for certiorari is concur- 
rent with that by appeal, and to entitle a party to it it is 
not necessary that he should assign any excuse for not tak- 
ing an appeal. It is as much a matter of course and of 
right under the statute as the remedy by appeal. 

Contra: Wallerath v. Kapp, 31 T. 361. 

The petition for certiorari was rightfully dismissed on 
motion, because it failed to show a sufficient excuse for not 
perfecting an appeal. It was the duty of the party apply- 
ing for the writ to have perfected his appeal, or show some 
good reason why he did not which would have equitably 
entitled him to the writ of certiorari. 

NOTE. 

The case of Wallerath ▼. Kapp was decided by the military supreme 
court, which is not authority under the ruling in Taylor ▼. Murphy, 50 
T. 295. The following cases are, however, in accord with it: Mays v. 
Lewis, 4 T. 5, and Cotton ▼. Gammon, 4 T. 83; while the following ac- 
cord with Ray ▼. Parsons, and are recognized as the better authority : 
Poag V. Rowe, 16 T. 591 ; Moore v. Hardeson, 10 T. 473. 
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§ 177. Read v. Levy, 30 T. 740. 

An attachment bond executed without scroll or seal to 
the names of the obligors is not in compliance with law, 
and should be quashed. The object of the law was to dis- 
pense with a mere formality in the execution of private 
contracts, not to change the law ret^ulating proceedings in 
the district court. 

Otbebuled: Bernard v. De Forest, 36 T. 619. 

In the execution of attachment bonds it is not necessary 
that seals or scrolls be used to the names of the obligors. 
It was not the intention of the legislature to preserve an 
exception against attachment bonds. 

NOTE. 

Foster v. Champlain, 29 T. 22; Harris ▼. Cato, 27 T. 889; Wimbish v. 
HollC 27 T. 676; Russell v. McCampbell, 29 T. 87; Oourand y. VoUmer, 
81 T. 897; Dewees v. Colorado, 82 T. 670; Clayton v. Mooring, 42 T. 182; 
Lemmon v. Hanley, 28 T. 219. 

The case of Hart v. Kanady, 88 T. 724, is in accord with the overruled 
case, but has been overruled by the same authority. The conflicting 
decisions relate to the construction of the act of February 2, 1858. P. D., 
art 6087. The same statute has been embodied in the Revised Statutes, 
art. 4487, with material modifications. 



§ 178. Reynolds v. Lansford, 16 T. 291. 

A married woman may, nnder a fraudulent conveyance 
from her husband, duly recorded for the time prescribed 
by the statute, acquire a title by limitation against his 
creditors. 

OvBERULED AS Dicta: Belt V. Raguet, 27 T. 480. 

There being no visible change of possession under a 
fraudulent deed from the husband, the statute of limitation 
could not avail the wife in her claim to property levied on 
by the husband's creditors. 
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§ 179. Reynolds v. Williams, 1 T. 311. 

It 18 the daty of the judge to instruct the jury as to the 
law, and if they iiDd contrary to his instructions to set 
aside their verdict; but it is error for him to direct them 
for which party to find. 

Qualified: San Antonio v. Lane, 32 T. 416. 

When there is no evidence competent to support a ma- 
terial issue it is not error to charge the jury to so find. 
The rule cannot apply unless there be evidence to weigh. 
If there be any evidence it is a question for the judge. Its 
sufficiency rests with the jury. Where evidence is all on 
one side and sufficient to support the verdict, it is no inva- 
sion of the province of the jury for the court to instruct 
them to find such a verdict. When the question is purely 
one of law the court may instruct the jury what verdict to 
render, because the verdict is a mere matter of form. 

NOTE. 

P&rker v. Leman, 10 T. 118; Austin y. Talk, 20 T. 164; Reid v. Reid, 
11 T. 508; Wintz v. Morriaon, 17 T. 878; Bond v. Mallow, 17 T. 688; 
MitcheU t. De Witt, 20 T. 290; Hedgepeth v. Robertson, 18 T. 871; 
Nations ▼. Jones, 20 T. 802; Roddy v. Kingsbury, 5 T. 162; Lea v. Her- 
nandez, 10 T. 187; Williams v. Davidson, 48 T. 89. 



§ 186. Bindge v. Oliphant, 64 T. 685. 

The statute of limitations will not be prevented from 
running by the disability of the heir, if the administrator 
bad a right of action. 

Qualified: Collins v. MoCarty, 68 T. 153. 

To debar the owner of the equitable title from a right 
of action the legal title must be fully barred. This cannot 
be effected through laches of the one in whom that title is 
not fully vested. The neglect of an administrator or guard- 

191 



§ 181.] OONFLIC7ITOO CASES. 

ian to bring suit in proper time cannot therefore prejudice 
the title of the ward or heir who is under disability, and 
against whom, therefore, the statute of limitations cannot 
run. But where the full legal title is vested in a trustee, 
to be held for the sole use and benefit of another, and sub- 
ject to no other consideration except that it should be con- 
veyed to such person on demand, when suit by the grantee 
is barred the full legal title is barred. Therefore, the legal 
estate being barred, the equitable estate is also. 

NOTE. 

Lacy V. "WiUiamB, 8 T. 182; Hanks v. Crosby, 64 T. 484. 

Owing to the importance of the question and the meager decisions on 
the subject from our own state, the following foreign decisions are 
given : Bryan v. Weems, 29 Ala. 423 ; Pendergast v. Toley, 8 Ga. 1 ; 
Crook V. Glen, 80 Md. 55; Herndon v. Pratt, 6 John. Eq. 827; Crosby 
V. Dowd, 61 Cal. 657; Bain v. Gray, 23 Miss. 140; Huribut v. Wade, 
40 Ohio, 603; Wooldredge v. Bank, 1 Sneed, 297; Herron v. Marshall, 
5 Humph. 648; Coleman v. Walker, 8 Met. 65; Smilive v. Biffle, 2 Pa. 
162; Gobs v. Singleton, 2 Head, 67; Ferguson v. Kennedy, Peck, 821. 



§ 181. Robson v. Osborn, 13 T. 308. 

He cannot be a possessor in good faith who acquires the 
possession from one who had no power to give it if he 
either knew, or by the use of proper diligence might have 
known, the want of power in his vendor. He who assumes 
the authority to sell the land of another must produce his 
l)ower of attorney, and he who buys from an agent must 
look to his authority ; because he is not the apparent owner, 
und his right to sell depends on the existence and the 
validity of the power under which he assumes to act. 

Questioned: House v. Stowe, 64 T. 683. 

A party's knowledge of the existence of an adverse title, 
superior, as it may turn out, to his own, or a knowledge as 
to the muniments of his own title, with which the law 
charges him, and notwithstanding he knows the contents of 
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them, and in fact that their defects are in law fatal to the 
validity of bis own title, is neveribeless not rigidly held 
responsible for his innocent errors as to the legal interpre- 
tation of either the superiority of the adverse title or of 
the inferiority of bis own. 

NOTE. 

Hatchett v. Connor, 80 T. 104; Houston v. Sneed, 15 T. 807; Dorn v. 
Dunham, 24 T. 866; Sartain t. Hamilton, 12 T. 220; Hill v. Spear, 48 
T. 683; French v. Grenet, 67 T. 278; MiUer v. Brownson, 60 T. 697; 
Pitts V. Booth, 15 T. 458; Upshur v. Pace, 15 T. 581; Robson v. Osborn, 
18 T. 298; Hutchins v. Bacon, 46 T. 418; Stewart v. Kemp, 64 T. 261; 
Thompson t. Ck)mstock, 69 T. 818; Pilcher v. Kirk, 60 T. 162; Nesbitt 
y. Walters, 88 T. 576; Burdett v. Silsbee, 16 T. 604; Cole v. Bammel, 62 
T. 109. 



§ 182. Roberts v. Falmore, 41 T. 617. 

It is not error for the court to instruct the jury to find 
attorney's fees as reasonable costs, when the contract 8tip> 
ulated that the expenses of collecting the debt shall also be 
paid. 

Qualified: Blankenship v. Wartelsky, vol. 6, No. 2, S. W. 
Rep. 14i. 

Where a note sued upon authorizes the addition of ten 
per cent, as attorney's fees, if it becomes necessary to col- 
lect the note at law, such attorney's fees are not in the nat- 
ure of costs, but are to be considered a part of the matter 
in controversy in determining what court shall have juris- 
diction of the suit 



§ 183. Bhine v. Hart, 27 T. 95. 

A joint action can be maintained against the maker and 
indorser of a bill of exchange or promissory note, but the 
statute directly prohibits including the immediate and re- 
mote indorsers in such an action against the maker. 
1 King's Ohnfl.Cas.— 13 i©3 
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Overruled: Jones v. Hitter, 32 T. 717. 

The statute does not prohibit including the immemate 
and remote indorsers in a joint action against the maker. 
The decision in Ehine v. Hart is owing to a misprint in the 

statute. 

NOTE. 

Brooks ▼. Breeding. 83 T. 672. 

§ 184. Bobertson v. Paul, 16 T. 475. 

It is settled by repeated decisions that a mortgage is a 
mere claim for money within the meaning of the statute, 
which must be presented to the administrator for allow- 
ance, and to the chief justice for approval, before it can be 
enforced. 

Contra: Cundiflf v. Simpson, 32 T. 145. 

It is not necessary for the owner or bolder of a note due 

by the estate of a deceased person to present both the note 

and the mortgage to the administrator of the succession 

for allowance. 

NOTE. 

Graham v. ViDinfc, 2 T. 448; Danzy v. Swinney, 7 T. 026; Simpeon 
V. ReiUy, 81 T. 302; Crosby v. McWiUie. 11 T. 94; Wright v. Hender- 
son, 12 T. 48 ; McLane y. Paschal, 47 T. 866 ; Dunn v. Bublett, 14 T. 622. 



§ 185. Rogers v. Burchard, 34 T. 552. 

A quitclaim deed, or one which simply purports to pass 
the right, title and interest of the grantor, will not exclude 
the operation of a prior unregistered mortgage; nor can 
the holder of such a deed be regarded as a bona fide pur- 
chaser for a valuable consideration without notice. 



Limitbd: Harrison v. fioring, 44 T. 

If the deed on its face contain evidence that the abso- 
lute title to the land, and not the title or chance of title, is 
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sought to be sold, the purchaser may be a bona fde pur- 
chaser, notwithstauding the deed may have in other re- 
spects the qualities of a quitclaim deed. 

NOTE. 

The following authorities support the principle announced in Rogers 
▼. Bnrchard : Milam Co. ▼. Bateman, 64 T. 169 ; Hamman ▼. Keigwin, 
89 T. 85; Carter v. Wise, 89 T. 274; Lewis ▼. Cole, 60 T. 841; Graham 
▼. Hawifins, 88 T. 628; Marshall v. Roberta, 10 Am. Rep. 201; Renick 
V. Dawson, 55 T. 109; Pettingm v. Devin, 85 Iowa, 864; McConnell ▼. 
Reed, 5 111. 117; Brown t. Oil Company, 87 Am. Rep. 105; Bradbury 
V. Davis, 5 CoL 265; Morgan v. Clayton, 61 IlL 40; Stoffel v. Schroeder, 
62 Mo. 147; Stives y. Horn, 62 Ma 478; Mann ▼. Best, 62 Mo. 491; 
Oliver v. Piatt, 8 How. 868; Springer v. Bartle, 46 Iowa, 688; Batter- 
shall V. Stephens, 84 Mich. 74; Fox v. Hill, 74 Mo. 816; Walker v. Miller, 
11 Ala. 1067; Derick v. Brown, 66 Ala. 162. 

While the following support the principle announced in the case of 
Harrison v. Boring: Richardson v. Levi, 67 T. 860; Roe v. Beckett, 80 
Ind. 154; Hope v. Stone, 10 Minn. 152; Everest v. Ferest, 16 Minn. 26; 
Martin v. Brown, 4 Minn. 291; May v. Le Claire, 11 Wall. 282; Runyon 
v. Smith. 18 Fed. Rep. 579; Deckerson v. Colgrove, 100 U. a 578; 
Baker v. Humphrey, 101 U. S. 494; Martin v. Morris, 22 S. W. Rep. 
530; Pringle v. Dunn, 87 Wis. 449; Towle v. Ewing, 28 Wis. 88a 



§ 186. Rogers v. Burchard, 34 T. 451. 

An absolute deed to land, though unregistered, passes to 
the grantee the entire title of the grantor, and leaves noth- 
ing to descend to the heirs of the grantor; and therefore a 
subsequent purchaser from such heirs acquires nothing. 
Mere laches of the grantee, or neglect to have his deed re- 
corded, can never operate to revest the title in his grantor. 

Though in this state a subsequent deed, made on a val- 
uable consideration and without notice of a prior unregis- 
tered deed, will, if duly recorded, take precedence of the 
prior unregistered deed, yet this principle only prevails when 
both parties claim under the same grantor. And if one 
party claims from an heir, and the other from the ancestor 
of the heir, they do not claim under the same grantor. 
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Limited: Taylor v. Harrison, 47 T. 460. 

A purchaser from the heirs or representatives of the 
vendor, if he purchases and pays for the land without 
actual or constructive notice of the previous sale, is as fully 
within the spirit and equity of the statute as a second pur- 
chaser from the vendor himself. If both parties claim from 
or trace their title to the same grantor, and there are no 
supervening equities, this brings them within the rule pre- 
scribed by the statute and recognized by the decisions. 
But, whether this is the case or not, there is certainly a 
broad distinction between a sale by the heirs in their own 
right and one by an administrator in his representative 
character, under an order from court for the payment of 
debts. If the rights of the creditors are superior to those 
of the vendee holding by an unregistered deed — and un- 
questionably a purchaser from the administrator holds in 
privity with the original vendor as fully as a purchaser 
under like circumstances from the sheriflf, — there can be no 
good reason to uphold the title of the one and deny that 
of the other. That the latter is within the protection of 
the statute is not now an open question in this court 

NOTE. 

Love V. Berry, 32 T. 378; Ayere v. Duprey, 27 T. 593; Grace v. Wade, 
45 T. 522; Zimpleman v. Robb, 53 T. 274; Holmes v. Johns, 56 T. 53; 
Harrison v. Boring, 44 T. 255; Graham y. Hawkins, 38 T. 634; Vaagban 
V. Greer, 38 T. 530; Morris v. Meeks, 57 T. 387; Thorn v. Frazier, 60 T. 
26a 

There is language to be found in the opinion in Taylor v. Harrison 
which indicates an absence of conflict between it and Rogers v. Barch- 
ard ; but by referring to the case of Morris t. Meeks it will be seen that 
the court there holds one case overrules the other. 

§ 187. Rogers v. Johns, 42 T. 340. 

The determination of the result of an election is not a 
matter pertaining to the ordinary administration of the 
law in courts of justice, but is in its nature a political ques- 
tion, to be regulated under the constitution by the political 
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authority of the state. A citizen has no snob property in 
the office as will entitle him, in ordinary cases, to resort to 
the courts. 



Qubstionbd: Jennet v. Owens, 63 T. 

All the courts recognize a suit for an office brought in 
the district court in manner and for the purpose stated to 
be a matter of judicial cognizance, and to be determined 
by judicial methods. If, in the trial of such a case, it be- 
comes necessary to investigate political subjects, such as 
the ballots of voters or the conduct of officials conducting 
elections, this may be done, if the evidence to be produced 
tends to determine the right in controversy between the 
parties. One elected to office by the people holds a right 
to its enjoyment by the highest patent upon which title to 
property can rest. He cannot be defrauded of his right by 
the act of ministerial officers in charge of the ballot-boxes, 
and may establish it by proof of the very facts through 
which he traces his right to its possession. 

NOTE. 

Wright ▼. Fawoett, 42 T. 208; McKinney v. O'Connor, 26 T. 5; Wm- 
Eamson v. Lane, 62 T. 885; Gibson ▼. Tenipleton, 62 T. 666. 



§ 188. Rogers v. Watrous, 8 T. 65. 

A subsequent statute revising the subject-matter of a 
former one, and evidently intend^ as a substitute for it, 
although it contains no express words to that effect, must 
operate to repeal the former to the extent to which its pro- 
visions are revised and supplied. So, though a subsequent 
statute be not repugnant in its provisions to a former one, 
yet if it was clearly intended to prescribe the only rules 
which govern, it repeals the prior statute. 
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Limtbd: Cain v. State, 20 T. 364:, 

Nothing short of a direct express repeal in terms of such 
irreconcilable repugnancy as that both cannot stand to* 
gether, and one, consequently, must give place to the other 
and operate its repeal by implication, has, it is believed, 
ever been held sufficient to justify a court in holding one 
act repealed by another passed at the same session. 

NOTE. 

Lovett Y. Casey, 17 T. 594; Ex parte Velasquez, 26 T. 178; Selman 
V. Wolf, 27 T. 68; Bryan ▼. Sundberg, 5 T. 433; Neil v. Keese, 5 T. 28; 
State y. Horan, 11 T. 144; State ▼. Deletsdenier, 7 T. 76; Harrison ▼. 
Knight, 7 T. 47; Thouvenin v. Rodrigues, 24 T. 478; Greer v. State, 27 
T. 688; Stirman ▼. State, 21 T. 734; State ▼. Williams, 20 T. 280. 



§ 189. Roundtree v. Thomas, 32 T, 288. 

Upon a note executed by the wife while a feme sole sail 
was brought against herself and her husband, and judg- 
ment rendered against them without qualification. Held, 
the separate property of the wife, though placed by law 
under the control of the husband, is still subject to the pay- 
ment of her debts contracted prior to the marriage; and it 
is because of the control which the statute gives the hus- 
band over the separate property of the wife during covert- 
ure that the husband is a necessary party to a suit against 
the wife for debts contracted by the wife prior to the mar- 
riage. Although the judgment is proper enough against 
the husband and wife because of this marital custody, yet 
it ought to be specifically ordered in it that the execution 
which issues thereon is to be levied upon the separate prop- 
erty of the wife in his possession or under his control. 

Ovbrbuled: Taylor v. Murphy, 60 T. 301. 

The community property is liable to execution for the 
debts of the wife contracted before marriage. Resort 
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mast, however, be had first to her separate estate, if she 
has any. 

NOTE. 

Nash V. George» 6 T. 287; Callahan v. Patterson, 4 T. 64; Howard v. 
North, 6 T. 290; Booth v. Cotton, 18 T. 864; Morse ▼. Bums, 8 App. 
C. a 77; Tarleton v. Weir, 1 App. C. C 145; Tacker ▼. Brackett, 28 T. 
386; Moke v. Brackett, 28 T. 448. 



§ 190. Rowan v. Shapard, 2 App. C. C. 302. 

Neither the county nor justice court have jurisdiction 
under the constitution of 1876 to enforce attachment liens 
upon land. 

Contba: Hillebrand v. McMahan, 59 T. 450. 

Under the constitution of 1876 it is within the jurisdic- 
tion of the county court and justices of the peace to fore- 
close an attachment lien on land, and direct its sale in 
satisfaction of the judgment. 

NOTE. 

Gassaday v. Anderson, 68 T. 527; Long v. Brenneman, 69 T. 210. 

The following are in accord with the overruled case: Newton ▼. 
Heidenheimer, 2 App. C. C. 126; MiUer v. Schneider, 2 App. a C 872; 
Wright V. Henry, 2 App. C. C. 750. 

Owing to the conflict between the supreme court and the court of ap- 
peals the following statute was passed (Act of March 80, 1885, page 78): 
When an attachment issued from the county or justice^s court has been 
levied on land, no order or decree foreclosing the lien thereby acquired 
shall be necessary, but the judgment shall briefly recite the issuance 
and levy of such attachment, and such recital shall be sufficient to 
preserve such lien. The land so attached may be sold under execution 
after judgment, and the sale thereof shall vest in the purchaser all of 
the estate of the defendant in attachment in such land at the time of 
the levy of such writ of attachment. 
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§ 191. Bowe V. Heath, 23 T. 620. 

The vendee who defends against an action broaght to 
woover the land is entitled to recover from his warrantor, 
under a general warranty, the attorney's fees and other 
necessary expenses incurred in defending the title, without 
proving any express contract to that effect. 

Overruled as Dicta : Turner v. Miller, 42 T. 420. 

The measure of damages in a suit upon a general war- 
ranty of title to land, after an eviction of the vendee by 
superior title maintained in a suit against the vendee, is the 
purchase money with interest. Attorney's fees, in the ab- 
sence of an express stipulation to pay, will not be allowed. 

NOTE. 
Garrett v. Gainea, 6 T. 443; Hall v. York, 22 T. 648; Railway Co. v. 
Jackson, 62 T. 212; Glenv. Mathews, 44 T. 400; Clark y. Hunford, 62 T. 
531; Sutton v. Page, 4 T. 142; Patrick ▼. Roach, 21 T. 251; Hall v. 
York. 22 T. 641; Wheeler v. Styles, 28 T. 240; Neill ▼. Watson, 89 T. 
875; McCarty v. Mower, 50 T. 287; Allen v. Pierson, 60 T. 604. 

§ 192. Russell v. McCampbell, 29 T. 39. 

The judgment lien act of 1842 provides that, " Whenever 
final judgment shall be rendered by any of the courts of 
record of this republic, it shall operate as a lien upon all of 
the real estate of the defendant situate and being in the 
same county where the judgment is rendered from the day 
of the date of the judgment, provided that said lien shall 
cease to operate if execution be not issued out within twelve 
months from the date of the judgment." Under this act 
the execution creditor, after the issuance of the first execu* 
tion, must use due diligence to collect his judgment in order 
to preserve bis lien. 

Overruled as Dicta : Black v. Epperson, 40 T. 242. 

The act of 1840 required the execution creditor to use 
^' due diligence to collect," and that expression having been 
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omitted from the aot of 1842 it denoted a change of legis- 
lative intent, and that a less degree of diligence was re* 

quired. 

NOTE. 

Barron v. Thomson, 54 T. 241 ; Ficklin ▼. McCart j, 54 T. 871 ; Jones 
v. McMahan, 80 T. 719; Stratton t. Johnson, 86 T. 90; Phillips v. Les- 
ser, 82 T. 741 ; Sessums t. Botts, 34 T. 885; Cravens v. WUson, 85 T. 52; 
Moore v. Letchford, 85 T. 185; Gardner v. Spivey, 85 T. 508; Bassett ▼. 
Proetzel, 58 T. 669; Masterson ▼. Cundiff, 58 T. 475; Later v. Hunter, 
80 T. 688. 

§ 193. Hives v. Washington, 34 T. 276. 

By virtue of section 42, article 12, of the constitution of 
1869, the statute of limitation was suspended from January, 
1861, till the constitution was ratified by congress on the 
30th day of March, 1870. 

Contba: Peak v. Swindle, 68 T. 242. 

By reference to the constitution itself it will be seen 
that it was the intention of the people to make the consti- 
tution operative from the time of its ratification by the 
people, and that ratification was made by them at the elec- 
tion held on the last day of November and the first three 
days of December, 1869. Although the state of Texas was 
not entitled to representation in the United States congress 
until her constitution was by congress ratified, yet said con- 

^Btitution, not depending upon the act of congress for its 
validity, but on the will of the people, became operative in 
all of its parts from the time it was ratified by the people, 
and it became the supreme law of this state from the 3d 
day of December, 1869 ; and up to that date only was the 
statute of limitations suspended, and from that date limita- 

. tion began to run. 

NOTE. 

Lewis ▼. Davidson, 51 T. 257; Bender v. Crawford, 88 T. 769; Wood 

T. Welder, 42 T. 409; Moseley v. Lee, 87 T. 481 ; CampbeU ▼. Fields, 86 

T. 751 ; Clegg ▼. State, 42 T. 605 ; Grigsby y. Peak, 67 T. 142 ; Porterfield 

V. Taylor, 60 T. 266. 
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§ 194. Salinas v. StUlman, 25 T. 15. 

The statute does not contemplate the prodaction of 
counter-afiBdavits or rebutting evidence on the hearing of an 
application for change of venue. It is the province of the 
court to decide upon the legal sufficiency of the causes not 
set forth in the application, and the credibility of the wit- 
nesses produced in support thereof. The same prejudice 
which would render the change of venue proper and neces- 
sary to a fair and impartial trial would be likely to facili- 
tate the obtaining of counter-affidavits, and too greatly to 
embarrass, if not altogether defeat, the r ht intended to be 
secured by the statute. 

Contra: Cotton v. The State, 32 T. 639. 

It is competent for the district judge, in deciding an ap 
plication for a change of venue, to act upon his own knowl- 
edge of the truth or falsity of the alleged causes, or of the 
degree of credit due to the affidavits filed in support of it, 
so that, however regular the application, he may lawfully 
overrule it without any proof whatever, and his action 
cannot be revised in the supreme court. Hence, it was not 
error in the district court to receive counter-affidavits 
against an application for a change of venue, nor to refuse 
to hear additional affidavits in support of it. 

NOTE. 

Buie V. The State, 1 App. 455; HouiUion v. The State, 8 App. 588: 
Dixon V. The State, 2 App. 581 ; Johnson v. The State, 4 App. 268; 
Labbaite v. The State, 6 App. 257; Crow v. The State, 41 T. 468; Boford 
y. The State, 48 T. 415 ; Walker v. The State, 42 T. 861 ; Qrissom v. The 
State. 4 App. 874; McCarty ▼. The State, 4 App. 461; Winkfield v. The 
State, 41 T. 149; Farley v. Deslonde, 58 T. 590. 
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§ 195. San Antonio v. Lane, 32 T. 412. 

An act of the legislature incorporating a railway com- 
pany, and in the same act authorizing the cities and coun- 
ties through which the road may pass to subscribe to the 
capital stock of the company, and to issue bonds in pay- 
ment of the subscription, is not in conflict with section 24, 
article 5, of the constitution. The grant of the power in 
question has for its object the building of a railroad. A 
grant of power draws with it all the necessary lawful 
means for the due execution of the object of the grant. 
The specification in the body of the act, the means by which 
the object of the grant may be accomplished, does not ren- 
der the act obnoxious to the constitutional requirement 
that every law shall embrace but one object, which object 
shall be expressed in its title. 

Overruled: Giddings v. San Antonio, 47 T. 649. 

An act of the legislature incorporating a railway com- 
pany, and in the same act authorizing the cities and towns 
through which the road may pass to subscribe to the capital 
stock of the company and to issue bonds in payment thereof, 
is repugnant to the constitutional requirement that every 
law enacted by the legislature shall embrace but one object, 
and that shall be expressed in its title. The act in question 
had only one object expressed in its title — the incorporation 
of the railway company; while the body of the act author 
ized the cities and counties to subscribe to stock and issue 
bonds. The one was not incident to or in any way con- 
nected with the other; therefore the act embraced two ob- 
jects and is unconstitutionaL 

NOTE. 

San Antonio v. Jones, 28 T. 19; Cannon y. HemphUl, 7 T. 208; Tad- 
look V. Ecclee, 20 T. 792; San Antonio v. Gould, 84 T. 49; Parker y. 
Parker, 10 T. 86; Robinson y. State, 15 T. 812; State y. Shadle, 41 T. 
404; Breen v. Railway Co. 44 T. 802; State ▼. MoCracken, 42 T. 885; 
Peck V. San Antonio, 51 T. 492; Stowe t. Brown, 54 T. 880; Railway 
Co. ▼. Smith Co. 54 T. 1 ; Railway Co. y. Odum, 58 T. 84a 



§§ 196, 197.] OONFLIOTING CASES. 

§ 196. Scogin v. Perry, 32 T. 20. 

The right of way, or a road-bed, is not real estate in the 
sense contemplated by oar statute, as it provides, ^Hhe right 
of way secured or to be secured to any railroad company 
in this state, in the manner provided by law, shall not be so 
construed as to include the fee-simple estate in lands, either 
public or private." 

OoNTjLA.: Railway Co. v. McMuUen, Civil Cases, Ct of App. 
vol. 1, sec. 163. 

Neither the county or justices' courts have jurisdiction to 
foreclose a lien upon the grade or road-bed of a railroad, 
the same being real estate within the meaning of the law 
conferring jurisdiction upon these courts. 

NOTE. 

Loan Co. v. Hendrickson, 25 Barb. 498; Plattsburg v. Railway Go. 54 
N. T. 814; MinneeoU v. Railroad Co. 2 Wall 644; Palmer v. Forbes, 
28 111. 800; State v. Railroad Ck>. 18 Md. 198; Randall v. Ell well, 52 
N. T. 52. Owing to the fact that the question has never before been 
passed on by our own court, the foregoing authorities are given. 



§ 197. Scott V. AUen, 1 T. 514. 

The first execution, not having issued within a year from 
the date of the rendition of the judgment, is void. 

Contra: Hawley v. Bullock, 29 T. 224. 

A failure to issue execution until after the expiration of 
twelve months from the date of the rendition of the judg- 
ment does not vitiate and render the execution void, but 
makes it voidable only, and at the instance of the defend- 
ant in execution ; and if not superseded by him, and the 

204 



OONFLIOmifG 0ASB8. [§ 19S. 

sale be made under it, the title will pass to the purchaser 

at the sale. 

NOTE. 

Sydnor v. Roberts, 18 T. 598; ELancock v. Metz, 15 T. 205; Andrews 
V. Richardson, 21 T. 287; Portis v. Parker, 22 T. 700; Cravens v. Wil- 
son, 85 T. 56; Johnston v. Shaw, 33 T. 585; RusseU y. McCampbell, 29 
T. 81 ; North v. Swing, 34 T. 193; Ayres v. Duprey, 27 T. 593; Boggess 
▼. Howard, 40 T. 158; Owen v. Navasota, 44 T. 523; Ck)ok v. Brown, 
45 T. 78; Taylor v. Snow, 47 T. 467; Cook v. Sparks. 47 T. 28; Carroll 
V. Carroll, 20 T. 781; Shaw ▼. Ellison, 24 T. 197; Webb ▼. Mallard, 27 
T. 82; Laughter t. Seela, 59 T. 179; Riddley. Turner, 52T. 150; Header 
Co. y. Aringdale, 58 T. 450. 



§ 198. Scott V. Atchison, 36 T. 81. 

It was not within the power of an administratrix to give 
a valid consent to accept a Confederate money contract as 
a novation of a liability due to the estate, and therefore 
the original liability to the estate could not have been ex- 
tinguished by such abortive novation. 

Overruled: Mathews v. Rucker, 41 T. 633. 

A note payable in Confederate money, executed by pri- 
vate parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
Confederate money notes at the time of the contract. 

NOTK 

The following' cases are in accord with Scott ▼. Atchison, hot have 
been overruled: Dittmar v. Meyers, 89 T. 297; McGar v. Nixon, 86 T. 
290; Kyle v. House, 38 T. 156: Lane v. Thomas, 87 T. 158; Grant ▼. 
Ryan, 87 T. 41; Shepard v. Taylor, 85 T. 775; Sutton y. Sutton, 89 T. 
649; Vance v. Burtis, 89 T. 91. 

While the following cases sustain Mathews v. Rucker: Short v. Aber* 
nathy, 42 T. 98; San Patricio ▼. McCiane, 44 T. 896; Roberts ▼. Schultz, 
45 T. 187; Roller v. Wooldridge, 46 T. 494; Meyers v. Dittmar, 47 T. 837; 
Johnson y. Blount, 48 T. 45; Atchison y. Scott, 51 T. 232; Lewis y. 
Alexander, 51 T. 590; Rogers y. Bass, 46 T. 505; Edmonds y. Sheahan, 
47 T. 448; MoManus y. Soott, <8 T. 601 ; Thorington y. Smith, 8 Wall. 1 : 
Delmas y. Ins. Co. 14 Wall. 661 ; Railway Co. y. King, 1 OttOi 8; Stew- 
art y. Salamon, 4 Otto, 485. 
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§ 199. Secrest v. Best, 6 T. 200. 

An order granting a new trial on the defendant's paying 
the costs of the former trial, twenty days before the next 
term of the court, should be regarded as a nullity, even if 
the defendant bad complied with the conHjtion. The court 
at the next succeeding term set aside and annulled the order 
for a new trial, and entered judgment again for the plaintiff 
on the verdict, assigning as a reason for so doing that the 
costs bad not been paid; but on a subsequent day of the 
term set aside this last order and granted a new trial on 
the payment of the costs. The court are of the opinion 
that all the proceedings in the court below subseqnent to 
the verdict and judgment in favor of the plaintiff are null 
and void, and are therefore set aside, and the first judgment 
shall remain in full force and effect and appellee pay all costs. 

Modified: Gorman v. MoFarland, 13 T. 238. 

The case of Secrest v. Best has correctly decided that a 
conditional new trial was void ; but all the consequences 
which are insisted upon as flowing from the decision can- 
not be maintained. In all such cases, where the term at 
which the condition is to be performed is subsequent to that 
at which the new trial is granted, if it be intended to insist 
upon the nullity of the order granting the new trial, then 
should he the time to insist upon the objection. But it will 
not do to permit the parties by their acts to treat the case 
as in court for any period, and especially for a series of 
terms, and then ask the enforcement of a rule by which the 
case would be regarded as no longer on the docket. The 
passing of a term at which the objection ought to be made 
should be regarded as a waiver of the objection, and the 
case of Secrest v. Best may be considered as modified by 

this opinion. 

NOTE. 

San Antonio v. Dickman, 84 T. 647; McKean y. Ziller» 9 T. 6S. The 
case of Fenn vs. Railway Co. (S. W. Reporter, yoL 13, note, page 878) 
cites both the conflicting cases, but fails to note the modification. 
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§ 200. Shandy v. Cionrales, 1 App. C. C. 238. 

The county courts have no jurisdiction to foreclose at- 
tachment liens on land, but jurisdiction by the constitution 
is expressly denied to the county courts and conferred upon 
the district courts. 

Overruled: Hillebrand v. McMaban, 59 T. 450. 

Fnder the constitution of 1876 it is within the jurisdic- 
tion of the county court and justices of the peace to fore- 
close an attachment lien on land, and direct its sale in 
satisfaction of the judgment. 

NOTE. 

Cassaday ▼. Anderson, 53 T. 527; Long ▼. Brenneman, 69 T. 210. 

The foUowing are in accord with the overruled case: Newton v. 
Heidenheimer, 2 App. C. C. 126; Rowan v. Shapard, 2 App. C. C. 29o; 
Wright V. Henry, 2 App. C. C. 750. 

Owing to the conflict between the supreme court and court of ap- 
peals, the following statute was passed (Act of March 80, 1885, page 73) : 
" When an attachment issued from the county or justice*s court has 
been levied on land, no order or decree foreclosing the lien thereby 
acquired shaU be necessary ; but the judgment shall briefly recite the 
issuance and levy of such attachment, and such recital shall be suffi- 
cient to preserve such lien. The land so attached may be sold under 
execution after judgment, and the sale thereof shall vest in the pur- 
chaser all the estate of the defendant in attachment in such land at the 
time of the levy of such writ of attachment.** 



§ 201. Sims V. Beading, 20 T. 389. 

Where the petition for an injunction against a judgment 
was not supported by affidavit, but the injunction was 
nevertheless issued, it was held that there was no error in 
dissolving the injunction and dismissing the petition, and 
rendering a judgment for the amount of the original recov- 
ery enjoined, with damages, on motion of the defendant. 
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Oveeboled: Love v. Powell, 67 T. 17. 

It is error for the court, on granting a motion to dissolve 
an injanction on the ground of want of equity in the peti- 
tion and sworn denial in the answer, to dismiss the suit 
upon tbe plaintiff declining to amend; and this though he 
does not demand or indicate that the case should be con- 
tinued for hearing on the merits. He does not thereby 
waive his right to a trial on the merits, but on the contrary 
the presumption ought rather to be, that by bringing his 
suit he has demanded a trial of the issues joined, and his right 
to trial continues unless he expressly waives it. But to 
construe his silence into a request for the dismissal of the 
cause would be laying down an arbitrary rule not in accord 
with our system of jurisprudence. 

NOTE. 

The following authorities sustain the principle announced in the 
overruling case: Floyd v. Turner, 28 T. 294; Kelley v. Whitmore, 41 T. 
648; Texas Land Co. v. Turnian, 58 T. 623; Harvey v. Broaddus, 85 T. 
683; Horton v. Jones. Dallam, 467; Witt v. Miller. 25 T. Sup. 886; WiU 
lis V. Gordon. 22 T. 241; Blum v. Schram. 58 T. 580; PuUen v. Baker, 
41 T. 419; Fulgham v. Cbevallier. 10 T. 519; Burnley t. Cook, 13 T. 
586; Dearborn v. Phillips, 21 T. 451. 

Tbe following coincide with the overruled case : Pryor v. Emerson, 23 
T. 168; Clegg v. Darragh. 68 T. 861 ; Baldridge v. Cook, 87 T. 571 ; Fur- 
guson V. Herring, 49 T. 126; Lively v. Bristow, 12 T. 60; Gaskins t. 
Peebles, 44 T. 890; Hale v. McComas. 59 T. 484; Washington Co. t. 
Schulz. 68 T. 82; Huston v. Berry, 8 T. 285. 



§ 202. Shaw v. Trunsler, 30 T. 395. 

In a suit upon a note calling for so many dollars in 
" specie," evidence going to show the difference in value be- 
tween it and legal tender currency is inadmissible. It is also 
error to charge the jury that, if they find for the plaintiff, 
they may find that the sum due be paid in ^^ specie " or its 
equivalent in legal tender currencj\ The government has 
seen proper to make paper money and fix its value, and it 
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is an act of insubordination for the courts to undertake to 
discriminate as to the value of that currency. 

Ovekefled: Bridges v. Reynolds, 40 T. 214. 

A contract to pay in gold and silver coin will be enforced 
for gold and silver coin, according to the intention of the 
parties. But in the absence of a contract expressing a dif- 
ferent intention, payment will be enforced for dollars and 
cents generally, without further specifications as to the 
medium of payment; and, when sued upon, judgment will 
be entered according to either case. If parties in their con- 
tracts may discriminate in favor of coin, as possessing a 
higher market value than currency, it follows^ that tbey 
may stipulate to pay a certain sum in coin, or its equivalent 
in currency, as an alternative. 

NOTE. 

The following cases are in accord with Shaw y. Trunsler and have 
been overruled: Van Alstyne v. Sorley, 82 T. 582; Flournoy v. Healj, 
81 T. 891 ; Killough y. Alford, 82 T. 457; Windisch v. Gussett, 80 T. 744; 
Leer v. Sutherland, 86 T. 151. 

The following cases are in accord with Bridges y. Reynolds: Craw- 
ford y. Hagood, 40 T. 898; Irvin v. Garner, 50 T. 48. The supreme 
court of the United States has passed upon the same question in Cock 
V, Wilson, 12 Wall. 698; Paup y. Drew, 10 How. 218; Bronson v. Rodea 
7 WalL 229. 



§ 203. Sheffield v. Sheffield, 3 T. 33. 

In a suit for divorce on the ground of adultery, the con- 
fessions of the party, when unsustained by collateral cir- 
cumstances, are not competent proof of the fact of adultery ; 
and certainly not of adulterous intentions. Presumptions 
of guilt must be raised from other circumstances, such as 
gross indecorums, improper familiarities and opportunities 
of privacy sought and indulged in, etc., before such confes- 
sions are admissible under the general rules of evidence 
controlling such investigations; and then taken with these 
1 King's Confl.Cas.— 14 209 



g 204.] OONFLICTING CASES. 

presamptions they may together form sabstantial proof of 
the charge. 

Contea: Wright v. Wright, 3 T. 176. 

The provision of the statute rendering the admissions of 
the parties incompetent as proof in the cause was to prevent 
collusion between the parties in obtaining the divorce. And 
to effect this it was deemed necessary that the admissions of 
the parties, whether made before witnesses or in the plead, 
ings, or on oath or otherwise, should be disregarded as proof 
for the establishment of any of the facts alleged as grounds 
for divorce. 

This provision was doubtless borrowed from the doctrines 
held in the ecclesiastical courts relative to confessions of 
the parties in suits of this character. The rule of the stat- 
ute excluding the admissions of the parties under all cir- 
cumstances is more broad than that of the ecclesiastical 
courts, under which confessions were supported by other 
proof; or under circumstances repelling all suspicions of 
collusion were admissible as evidence. 

NOTE. 

Stafford ▼. Stafford, 41 T. Ill; Cornish ▼. Cornish, 66 T. 564. It is 
held in the case of McOowan t. McGowan, 62 T. 667, that the declara- 
tions of the wife made at or about the time of the abandonment of the 
husband, and explanatory of her acts, are admissible in evidence in her 
behalf as a part of the res gestce. 



% 204. Sherwood v. Galveston, 1 App. C. C. 694. 

The statute which authorizes executors and administra- 
tors to appeal without giving an appeal bond has no refer- 
ence to independent executors appointed by will who are 
administering their trusts without bond. 

Contba: Buttlar v. Davis, 52 T. 80. 

An independent executor who appeals from a judgment 
of the district court for the benefit of the estate he reore- 
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sents is not required to execute a statutory appeal bond. 
The fact that he is not a bonded executor does not alter 
the rule. If it were so, it would render him liable beyond 
the amount of assets which should properly come into his 
hands. 

NOTE. 

Freestone v. Bragg, S8 T. 91; Lyell v. Guadalupe, 2S T. 57; Daniels 
▼. Gh-egg, 18 T. 884; Ledbetter ▼. Swing, 19 T. 242; Ennis v. Cramp, 6 
T. 84; Battle y. Howard, 18 T. 847; Guest y. Guest, 48 T* 211; Pierce 
V. WaUaoe, 48 T. 401 ; Lockhart v. Lockhart, 1 T. 199; Tucker y. An- 
derson, 25 T. Sup. 158; Dawson y. Hardjt, 88 T. 198. The court of ap- 
peals, in the case of White y. Smith, 2 App. C. G. 811, insisted upon 
the rule announced in Sherwood y. Galveston, yet overruled the case 
and followed the rule laid down in Buttlar y. Davis. There is cer- 
tainly some difference between the acts. That of 1848 (P. D. art. 1508) 
says: " No security shall be exacted of executors or administrators of 
deceased person's estate, in appeals taken in suing for such money or 
property, or in defending suits brought against such estate for money 
or property." The act of 1879 (R. S. art. 1408) says: ** Executors, ad- 
ministrators and guardians appointed by the courts of this state shall 
not be required to give bond on any appeal or writ of error taken by 
them in their fiduciary capacity." 



§ 205. Shepard v. Taylor, 35 T. 775. 

A note payable in Confederate money is illegal and void 
whether the fact appears on the face of the note or by any 
legitimate proof. 

Ovsrrulsd: Mathews v. Backer, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the asual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
Confederate money notes at the time of the contract. 

NOTE. 

The following casea are in accord with Shepard ▼. Taylor, bat have 
been overruled: Dittmar y. Meyers, 89 T. 297; McGar y. Nixon, 86 T. 
290; Kyle y. House, 88 T. 156; Lane v. Thomas, 87 T. 158; Scott v. 
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Atchiaon, 86 T. 81; Grant v. Ryan, 87 T. 41; Sutton ▼. Satton, 89 
T. 549; Vance v. Burtis, 89 T. 91. 

While the following cases sustain Mathews v. Rucker: Short v. 
Abernathy, 48 T. 98; San Patricio Ck). v. MoClane, 44 T. 494; Meyers v. 
Dittmar, 47 T. 837; Johnson v. Blount, 48 T. 45; Atchison v. Scott, 51 
T. 222; Lewis v. Alexander, 51 T. 590; Rogers v. Bass, 46 T. 505; Ed- 
monds ▼. Sheahan, 47 T. 443; McManus ▼. Scott, 48 T. 601 ; Thorington 
V. Smith, 8 Wall. 1; Delmas v. Insurance Co. 14 WalL 661; Railway 
Ga V. King, 1 Otto, 3; Stewart y. Salamon, 4 Otto, 485. 



§ 206. Shelton v. Marshall, 16 T. 352. 

Every state has the right to decide for itself all questions 
of its own local internal policy, and to declare the meaning 
and effect of its own constitution and laws. 

Qualified: Powell v. De Blane, 23 T. 76. 

The only recognized qualification of the doctrine that 
every state has the right to decide for itself all questions of 
its own local internal policy, and to declare the meaning 
and effect of its own constitution and laws, is the principle 
of internal law that no state is bound to give effect within 
its territory to the laws of any other state or government 
where to do so would be to contravene its own policy and 
laws or to affect injuriously the rights of its own citizens 

NOTE. 
BrownsvUle v, Basse, 86 T. 503: Frazier v. Moore, 11 T. 758. 

§ 207. Simpson v. Belvin, 37 T. 683. 

The vendee, being evicted by a paramount title, is enti- 
tled to recover against his warrantor the purchase money , 
with interest from the date of his parcbase, and not merely 
from date of his eviction. 

Modified: Brown v. Hearon, 66 T. 65. 

When the premises were occupied by the warrantee, and 
he has not accounted nor is accountable for the rents and 
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profits to the holder of the superior title by whom he was 
evicted, he is entitled to recover from his warrantor interest 
on the purchase money only from the time sacceeding 
eviction. 

NOTE. 

Denson t. Love, 58 T. 468; Trevino v. Cantu, 61 T. 88; McClelland v. 
Moore, 48 T. 355; Garrett v. Qaines, 6 T. 448. 



§ 208. Simpson v. Belvin, 37 T. 675. 

Being sued on a warranty of title to real estate, the de- 
fendant asked the court to instruct the jury that plaintiff 
could not recover unless he had proved that defendant was 
a party to or had notice of the suit whereby the plaintiff 
had been evicted, or else had proved that the e victor's title 
was paramount. Held, that this instruction was properly 
refused. If the plaintiff had proved that he was evicted by 
judgment of a court of competent jurisdiction he was en- 
titled to recover in this suit. 

Contra: Buchanan v. Kaufman & Runge, 65 T. 237. 

In a suit by a warrantee against his warrantor to recover 
for a breach of warranty the plaintiff must prove that he 
was evicted by a paramount title. The former judgment 
will not be admitted in evidence to prove the title par- 
amount, but only the fact of eviction, unless the warrantor 
was a party to the former suit or was requested by his war- 
rantee to come in and defend, in which event the former 
judgment is an estoppel as to him. 

NOTE. 

There being so violent a conflict between the principles announced in 
the above two cases, and the last being considered the better authority, 
the first must be considered overruled. The principles announced are 
fully discussed in Westrope v. Chambers, 51 T. 188; Summers v. Davis, 
49 T. 641; Truehart v. Babcock, 49 T. 249; Jones v. Paul, 59 T. 41; Tre- 
vino V. Cantu, 61 T. 88; Clark v. Munford, 63 T. 531. 
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§ 209. Smith v. Nelson, 34 T. 520. 

An auctioneer announoed that Confederate money, being 
the currency of the country, would be received in payment 
of bids for the hire of slaves of an estate, hired out for the 
year to the highest bidder at the instance of the adminis- 
trator. In a suit by the administrator on a note given at the 
saie, h^ld, that the transaction must be regarded as a sale 
made for Confederate money, which had no value in law ; 
and to give it any legal standing in the courts, as the means 
by which executory contracts are to be carried out, is to 
acknowledge the legality of the pretended government by 
which it was issued, and to sanction pro tanto the rebellion 
itself. 

OysfiBULED: Shearn v. Henderson, 38 T. 245. 

Suit may be maintained on an obligation payable in Con- 
federate notes by an executor or administrator, guardian 
or other trustee for the use of the beneficiary ; but the de- 
fendant may reduce the amount to the value of the con- 
sideration of the obligation sued on, upon alleging and 
proving such value. 

NOTE. 

Hamilton ▼. Pleasants, 81 T. 641; Trammel v. Philleo, 88 T. 895; Mil- 
ler ▼. Laoy, 88 T. 851 ; Heard v. Swift, 83 T. 515; Ritchie ▼. Sweet, 83 T. 
887; Beeves ▼. Blackshear, 80 T. 753; McCartney v. Greenway, 80 T. 
754; Burleson ▼. Cleveland, 83 T. 897; Donley v. Tindell, 83 T. 63; 
Short y. Abernathy, 43 T. 98; San Patricio Co. t. McClane, 44 T. 896; 
Roberts v. Schultz, 45 T. 187; Roller ▼. Wooldridge, 46 T. 494; Meyers 
V. Dlttmar, 47 T. 837; Johnson t. Blount, 48 T. 45; Atchison y. Scott, 
51 T. 133; Lewis y. Alexander, 51 T. 590; Rogers y. Bass, 46 T. 505; 
Edmunds y. Sheahan, 47 T. 448; McManus y. Scott, 48 T. 601. 
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§ 210. Smith v. Strahan, 16 T. 324. 

The intention of the husband in taking the conveyance 
to property bought with community funds in the name of 
the wife can have no effect either upon his own or the 
rights of the wife. The law prescribes the operation of' 
such deed irrespective of the motives in taking it, either in 
the name of the husband or in the name of the wife, or 
both jointly; for whether taken in one form or the other, 
the community character of the property is not changed. 

Overruled: Higgins v. Johnson, 20 T. 297. 

Where land is purchased with the funds of the commu- 
nity and the deed is taken in the name of the wife, the 
presumption is that the land remains community property; 
but such presumptions may be rebutted by proof that the 
husband declared at the time that his intention in taking 
the deed in the wife's name was to make the land her sepa- 
rate property ; and in such cases the transaction operates 
as a gift from the husband to the wife. 

NOTE. 

Huston y. Curl, 8 T. 242; Scott ▼. Maynard, Dallam, 548; Mclntire ▼. 
Chappel, 4 T. 187; Love v. Robertson, 7 T. 6; Dunham v. Chatham, 21 
T. 245; Story v. Marshall, 24 T. 808; Smith v. Strahan, 25 T. 112; Cooke 
▼. Bremond, 27 T. 460; Smith v. Bogert, 27 T. 507; Tucker v. Carr, 89 
T. 98; Johnson y. Burford, 89 T. 242; Peters y. Clements, 46 T. 115; 
Hatchett v. Connor. 80 T. 104; Epperson y. Jones. 65 T. 425; Smith y. 
Bailey, 66 T. 55 J; Green y. Ferguson, 62 T. 525; De Oarza y. Galyan, 
55 T. 53; Brown y. Brown, 61 T. 56; Ayery y. Ayery, 12 T. 54; Price 
y. Cole, 85 T. 461. 



§ 211. Sorrell v. Telegraph Co. 5 T. 311. 

Where a telegraph company wilfally fails to deliver a 
message annooncing the death of the mother, whereby the 
son was prevented from being present at her bariai, the 
company is liable to him for injury to his feelings, and 
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the disappointment and regret thus occasioned constitute 
actual damage, for which a recovery may be had. 

Ovkrbuled: Railway Co. v. Levy, 69 T. 568. 

Unless the plaintiff can show some actual pecuniary loss 
or actual injury to his person or property, he cannot re- 
cover for mental anguish. No case has gone to the extent 
of holding that the person to whom the message is sent can 
maintain an action for mental suffering alone, against a 
telegraph company for negligence in failing to transmit a 
message, without averment and proof of some actual pe- 
cuniary injury sustained thereby. 

NOTE. 

Hays ▼. Railway Co. 46 T. 279; RaUway Co. t. BandaU, 50 T. 261; 
Flanagan y. Womack, 54 T. 50. 



§ 212. Spann v. French, 13 T. 92. 

The plaintiff in error must file the record at the next 
term of the supreme court, although the citation be not 
served ; if he fails to do so, the defendant may demand an 
affirmance, without reference to the merits, on filing the 
proper certificate. 

Ovebruled: Chambers v. Shaw, 16 T. 144. 

The next term of the supreme court after the service of 
the citation in error is the term at which the transcript 
must be filed. Where the citation in error has not been 
served, the defendant in error cannot file the certificate of 
the clerk and claim an affirmance of the judgment. 

NOTE. 

White V. Proctor. 17 T. 406; Crunk v. Crunk, 28 T. 604; Thomas v. 
Child, 86 T. 148; Wheeler v. State. 8 T. 228; Wilson v. Truehart, 18 T. 
287; Stone ▼. Taylor, 27 T. 556; Garza t. Baker. 68 T. 488; Blum ▼. 
Wettermark, 58 T. 125; Railway Co. v. Jarrard, 65 T. 657. 
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§ 213. Spurlock v. Sullivan, 36 T. 516. 

The rule with regard to purchasers of realty is the same 
as that iu respect to indorsees of negotiable or commercial 
paper. It is not enough to shut out the equities of prior 
parties to a note that the holder received it in good faith 
and before maturity, unless he paid value or parted with a 
consideration upon faith of the paper. If he received it 
on account of previous indebtedness, although upon a valid 
consideration between the parties, he is in no worse condi- 
tion with respect to such previous indebtedness than he 
was before; and his claim will be subject to prior equities. 

Ovbbbuled: Rice v. Soders, Unreported Oases, vol. 1, 
p. 619. 
When a negotiable instrument is transferred before due, 
and without notice, in such a manner as to pass the legal 
title, whether this is done in payment of a present or pre- 
existing debt of the assignor, the holder is protected against 
defenses which would be available against the original 
payee. 

NOTE. 

Greneauz ▼. Wheeler, 6 T. 52S; Bank v. Evans, 86 T. 595; Alstin v. 
Oundiff, 52 T. 464; Blum ▼. Loggins, 53 T. 121; Johnsoa y. Newman, 
13 T. 642; Ayree v. Duprey, 87 T. 593. 



§ 214. State v. Purcell, 16 T. 309. 

In a suit by the state on an officer's bond, in which the 
plea of limitation of foar years is pleaded, held, where no 
exception has been made by law, the state mast prosecute 
her suits for civil rights in the same way and under the 
same forms of remedy prescribed by the laws of the forum 
for individual suitors. On general principles a statute of 
limitation, if not expressed to run against the state, will not 
be construed to include the state. Yet where the act in ex- 
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press terms makes the exception in favor of the state in 
sails for land, the presumption is that the exception was 
not intended to extend to other cases. 

Limited: Governor v. Allbright, 21 T. 754. 

In a suit by the state on a collector's bond, where the 
statute of limitation is pleaded, four years will not bar the 
suit ; but ten years must elapse from the accrual of the cause 
of action before the state's remedy will be barred. 

NOTE. 

Scranton v. BeU, 86 T. 418; State v. Kroner, 2 T. 492; Governor ▼. 
Burnett, 27 T. 86; Ck)leinan v. Tburumn, 56 T. 519; Galveston v. Men- 
ard, 28 T. 408. 



§ 215. State v. Purcell, 16 T. 307. 

Where the bond of an oflScer was required by law to be 
approved by the county court, its approval by the chief 
justice acting alone could not constitute the court, and his 
approval was without authority, and this defect and failure 
to comply with the requisites of the law rendered the bond 
invalid against the sureties. 

OvBRRULBD AS Diota: Wright v. Leath, 24 T. 83. 

A delivery of the sheriff's bond to the chief justice for 
approval of the county court is a sufficient delivery on the 
part of the obligors; and a deposit and record of it in the 
proper office fully evidences its delivery to and acceptance 
by the state, and renders it effectual without other evi- 
dence of approval by the county court. 

NOTE. 
Poor y. Brown, 24 T. 86. 
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§ 216. State v. Bremond, 38 T. 124. 

The act of April 24, 1871, giving to the board of school 
directors the power to levy and collect a tax for school pur- 
poses, is warranted by the provisions of the constitution, 
and therefore the tax is legal and ought to be paid. 

Overbuled: Willis v. Owen, 43 T. 48. 

The authority conferred upon the board of school direct- 
ors by the act of April 24, 1871, to levy and collect the tax, 
are legislative in their nature, and are unwarranted by the* 
constitution, and the act is inoperative and void. 

NOTE. 

The following authorities sustain the principle announced in the over- 
ruled case: Kinney ▼. Zimpleman, 86 T. 554; HaU y. Railway Go. 89 T. 
291 ; Ireland v. Gordon, 89 T. 253; Pray v. Talbot, 89 T. 835; and areaU 
expressly overruled. These decisions were made under the constitution 
of 1869, while the constitution of 1876 provides for an entirely different 
school system, supported by general taxation. 



§ 217. Stewart v. Jones, 9 T. 470. 

Where a suit is brought in the nature of a bill of review 
to set aside the judgment of a former term, and a judgment 
is rendered thereon setting aside the former judgment and 
granting a new trial, such judgment is interlocutory, and 
will not be reviewed on appeal until after final judgment; 
nor will a writ of error lie to the first judgment after it has 
been set aside. 

Contra: Gross v. McClaren, 17 T. 116. 

An appeal will not lie from an order setting aside a judg- 
ment rendered at the same term, for in that case it is merely 
interlocutory and not a final judgment. But where a judg- 
ment of a former term is set aside, an appeal will lie there- 
from. It could never be tolerated that any court should 
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have an irresponsible and irrevisable power to set aside and 
annul its jadgments after the term for any cause which the 
judge in his discretion might deem sufficient. Yet such 
would be the consequence if an appeal could not be enter- 
tained. 

NOTE. 

McEean ▼. Ziller, 9 T. 58; Bradshaw v. Davis, 12 T. 8U; Spencer y. 
Eennard, 12 T. 180; Cook y. Garza, 13 T. 444; Caperton y. Wanslow, 18 
T. 125; Vardeman y. Edwarda, 21 T. 787; Burnley y. Rice, 21 T. 171; 
Oregg y. Bankhead, 22 T. 245; Piumnier y. Power, 29 T. 6; Sweeny y. 
Jarvia, 6 T. 89; Hughes y. Maddox, 6 T. 90; Long y. Garnett, 45 T. 400; 
Gross y. McClaren, 8'T. 842. 



§ 218. Stone v. Darnell, 20 T. 14. 

Where the proof was that after the levy of the execution 
the defendant in execution, who was then living in a rented 
bouse, built a house on the land levied on and moved into 
it before the sale, which was the next sale day, and the 
eourt instructed the jury that if the defendant in execution 
resided on the land at the daie of the sale it was his home- 
stead and exempt from forced sale, the jury having found 
for the defendant in execution, it was held that the charge 
was not erroneous in application to the facts, and the judg- 
ment was affirmed on the ground that the time of the sale 
is the time to which we must look in ascertaining the fact 
of homestead or not, in the absence of allegation and proof 
of a fraudulent device to use the homestead provision as 
means of hindering and delaying or defrauding creditors. 

Overruled : Baird v. Trice, 51 T. 559. 

We can readily see the wisdom of that policy which ex- 
empts the homestead of a debtor acquired in good faith 

from the claim of the creditor which is not secured bv a 

ft 

lien thereon, and which was contracted with the knowledge 
that the homestead would not be subject to forced sale for 
its payment: but we fail to perceive either the wisdom or 
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justice of the policy which woald sacrifice a previously ac- 
quired legal lien of the creditor upon land which was not 
then the homestead to the subsequent demand of the debtor 
to exempt it from payment for a just debt, by means of 
which, perhaps, the party had been enabled to acquire this 
property. It is the duty of ewery good government to pro- 
tect alike the just claims of its citizens. It is a well-estab- 
lished principle that a sale under the execution relates back 
to the date of the levy, and will override rights which are 
subsequently acquired and subordinate to the lien of the 
levy; and it is not believed that the homestead right, either 
on sound principle or on the weight of authority, should be 
an exception to the rule, or that a prior attachment lien 
should not prevail over the exemption of a subsequently ac- 
quired homestead. 

NOTE. 

I. & G. N. B. B. Co. y. Winter. 44 T. 611; Potshuisky y. Krempkan, 
26 T. 307; Chipman y. McKinney, 41 T. 76; Mabry y. Harrison, 44 T. 
286; Clements v. Lacy, 61 T. 150; Wolfe v. Brockley, 52 T. 648; Farmer 
y. Simpson, 6 T. 808; GiUum y. Collier, 68 T. 592; Smith y. Chenault, 48 
T. 455; Taal y. Epperson, 88 T. 492. 



§ 219. Stone v. Pryor, 19 T. 373. 

The exemption should not be construed as reserving 
merely a residence where a family may eat, drink and sleep, 
but also a place where the head or members may pursue 
such business or avocation as may be necessary for the sup- 
port and comfort of the family. The office of a lawyer or 
shop of a mechanic is necessary to the success and con- 
venience of their respective profession or trade, but it would 
frequently be of much inconvenience and detriment that 
this shop or office should be part of the same building, or 
even on the same lot with the residence of the family. The 
exemption is not thus to be restricted in its benefits. It al- 
lows any number of lots not to exceed in value $2,000, and 
It cannot be material how many or how far or how near or 
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remote from each other may be the lots occupied for the 
convenience of the family, and for the prosecution of the 
business or employment of its head or members. 

Ovebbulkd: Iken & Co. v. Olenick, 42 T. 201-203.. 

The exemption is limited and confined to the homestead, 
and not to property of a specific value, irrespective of its 
uses. It may consist, it is true, of one or more lots; but 
unless such lot or lots constitute or form in fact part and 
parcel of the homestead, they are not included in the ex- 
emption. 

NOTK 

It mast be borne in mind that the two above decisions relate to the 
construction of the constitution of 1845, while the constitution of 1876 
has received an entirely different construction, as will he seen by refer- 
ence to the case of Miller v. Menke, 50 T. 550. Hancock ▼. Morgan, 17 
T. 585; Jenkins v. The State, 80 T. 444; Hogan v. Crawford, 81 T. 633; 
Williams V. Hall, 88 T. 212; Watt v. White, 33 T. 422; Williams v. 
Jenkins, 25 T. iL'SO; Bassett v. Messner, 80 T. 604; Richards v. Nelms, 
88 T. 445; Chadwick v. Meredith, 40 T. 880; Rogers ▼. Ragland, 42>T. 
433; Mabry v. Harrison, 44 T. 291; Russell v. Farquhar, 65 T. 855; 
Bennett v. S. A. R. E. B. & L. Association, 57 T. 74; Pool ▼. Wede- 
meyer & Schulte, 56 T. 287; Mclnery ▼. City of Galveeton* 58 T. 834; 
Miller ▼. Menke, 66 T. 550. See the case of Inge v. Cain, 65 T. 78, in 
which tJbe conflict is clearly pointed out. 

§ 220. Story v. Runkle, 32 T. 403. 

The ordinance passed by the convention on the 2d day of 
April, 1866, declaring that the time between the 2d day of 
March, 1861, and the 2d day of September, 1866, shall not 
be computed in the application of any statute of limitation, 
is repugnant to the constitution of the United States and 
void, for the reason that it changes the statutes of limita- 
tion so as to let in a defense which will totally defeat a 
vested right. 

Ovebruled: Bender v. Crawford, 88 T. 745. 

The constitutional provision suspending the statutes of 
limitation from 1861 to 1869 is neither an ex post facto law 

222 



CONFLiariNO OASES. [§ 221. 

nor a law impairing the obligation of contracts; neither 
does it conflict in other respects with the constitution of 
the United States. A distinction has always been taken 
between the obligation of a contract and the remedy for its 
enforcement. The limitation of time within which the 
right of action may be barred forms no part of the obliga- 
tion of a contract, but belongs to the remedy, which may be 
changed at the will of the government. 

NOTE. 

Hart V. Mills, 88 T. 615; Cuniiinghain v. Perkins, 28 T. 488; De Cor- 
dova ▼. Gkaveston, 4 T. 470; Qauticr v. Franklin, 1 T. 783; Moore ▼. 
Letchford, 85 T. 212; D wight v. Overton, 85 T. 890; Railway Ck>. v. 
Commissioner, 86 T. 435; Moseley v. Lee, 87 T. 479; Bentinck v. Frank- 
lin, 88 T. 472; Wood v. Welder, 42 T. 409; Kennedy v. Briere, 45 T. 
811; Association v. BrewBter, 61 T. 257; McAnear v. Epperson, 54 T. 
228. 

* 

§ 221. Sutton V. Sutton, 39 T. 549. 

A payment in Confederate money is not a valaable con- 
sideration, and a purchaser of land paying therefor in Con- 
federate States money cannot be a honafde purchaser for a 
valuable consideration. 

OvBRBaLBD: Mathews v. Bucker, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
Confederate money notes at the time of the contract. 

NOTE. 

The foUowing cases are in accord with Sntton v. Sutton, 89 T. 549, 
but have been overruled : Dittmar v. Meyers, 89 T. 297; McQar v. Nixon, 
86 T. 290; Kyle v. Honse, 88 T. 156; Lane v. Thomas, 87 T. 1S8: Scott 
V. Atchison, 86 T. 81; Shepard v. Taylor, 85 T. 775; Grant v. Ryan, 87 
T. 41 ; Vance v. Burtis, 89 T. 91. 

WhUe the foUowing cases sustain Mathews v. Rucker: Short v. 
Abernathy, 42 T. 98; San Patricio Ck>. v. McGIane, 44 T. 896; RoberU t. 
Schnlts, 45 T. 187; Roller v. Wooldridge, 46 T. 494; Meyers v. Dittmar, 
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47 T. 887; Johnson r. Blount, 48 T. 45; Atchison v. Scott, 5i T. 222; 
Lewis V. Alexander, 51 T. 590; Rogers v. Bass, 46 T. 6()5; Edmonds v. 
Sheahan, 47 T. 448; McManus ▼. Scott, 48 T. 601 : Thorington v. Smith. 
8 WalL 1; Delmas v. Insurance Ck>. 14 Wall. 661; Railway Co. v. King, 
1 Otto, 8; Stewart v. Salamon, 4 Otto, 486. 



§ 222. Taney v. Edwards, 27 T. 225. 

In an action for malicious prosecution the plaintiff below 
recovered judgment against the defendant, who appealed 
therefrom to the supremo court. Pending the appeal the 
death of both parties was suggested to the supreme court. 
Held that, being founded upon a cause of action which does 
not survive, the suit abates. To determine what actions 
survive in favor of or against the representatives of a de- 
ceased party recourse must be had to the common law, as 
our statutes enact no rule on the subject. 

Overruled: Gibbs v. Belcher, 30 T. 81. 

It is true a cause of action arising from a personal injury 
to a party at common law dies with the party, and with 
it the remedy; yet where the party dies after the cause of 
action is merged into judgment, and while the case is pend« 
ing on appeal in the supreme court, the suit does not thereby 
abate, but survives to the administrator, and will remain a 
valid judgment impressed with force and verity until re- 
versed or set aside for other cause. 

NOTE. 

Cherry v. Speight, 28 T. 617; Harrison v. Mosely, 81 T. 609: Watson 
V. Loop, 12 T. 11; Railway Co. v. Nolan, 58 T. 139; Harle v. Langdon. 
60 T. 564; Brooke v. Clark, 57 T. 109; Hart v. Mills, 88 T. 618; Flanagan 
V. Pearson, 42 T. 1. The case qf Harrison v. Mosely is in accord with 
the overmled ca8e» bat in it no reference is made to the overruling case. 
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§ 223. Taylor v. Bonnett, 38 T. 523. 

An adjudication of bankruptcy against a defendant ousts 
the jurisdiction of the state courts over the bankrupt and 
his estate, and all persons holding liens against his estate 
must prove them up under the bankrupt law and have them 
adjudicated in the bankrupt court. 

Overruled: Elliott v. Booth, 44 T. 189. 

A discharge in bankruptcy does not release a lien created 
prior to the proceedings in bankruptcy.' The state courts 
have jurisdiction, after a bankrupt's discharge, to enforce 
a lien upon land created before the proceedings in bank- 
ruptcy began. 

NOTE. 

Boone ▼. Revis, 44 T. 885; Jackson v. EUiott, 49 T. 63; Spring v. 
Eisenach, 61 T. 485; Bassett v. Froetzel, 58 T. 580; Bray t. Aiken, 6Q 
T. 668. 

§ 224. Telegraph Co. v. Bertram, 1 App. C. C. 1152* 

In a suit for damages for failure to deliver a telegraph 
message, it is not necessary that the parties must have con- 
templated the actual damages which are to be allowed, but 
the damages must be such as the parties may fairly be 
supposed to have contemplated when they made the con- 
tract. As they are equally bound to know and be informed 
of the facts pertaining to the execution or breach of a con- 
tract they have entered into, the party agreeing to trans- 
mit and deliver the message is liable for all the direct 
damages which both parties would have contemplated as 
flowing from its breach, if, at the time they entered into it, 
they had bestowed proper attention to the subject and been 
fully informed of the facts. 

Contra: Daniel v. Telegraph Co. 61 T. 456. 

When the meaning of a cipher dispatch is unknown to 
the company's agent who receives and transmits the same, 

1 Kino's Confl.Cas.— 15 225 



§ 225.] OONFLICil^G CASES. 

it cannot be assamed that the company coald know^ that 
any pecuniary loss would be the natural or necessary result 
of a failure to send such message; and in sach a case, upon 
a breach of contract to transmit and deliver, the sender can 
recover only nominal damages as the amount paid for send- 
ing the same. 

NOTE. 

Telegraph Ckx ▼. Sheffield, 71 T. 570; Telegraph Co. ▼• Brown* 71 T. 
728; Railway Co. t. Leyy, 59 T. 542; Harrison v. Telegraph Ca 8 App. 
C. a 43; Telegraph Co. v. McKinney, 2 App. C. a 644. 

The foUowing cases are in accord with the overruled case hut have 
been overruled : Telegraph Ca ▼. ConneUy, 2 App. C. G. 118; Telegraph 
Co. T. Whiting, 1 App. C. (X 801. 

The following foreign decisions are in aooord with the overruled case: 
Daugherty v. American, 75 Ala. 168; Hart v. Western, 4 Pac. Rep. 685 
(Cal.); Western ▼. Blanchard, 68 Oa. 209; Pinckney v. Western, 19 
S. C. 71; Western ▼• Reynolds, 77 Va. 178. All the courts of other 
states hold the oontraxy. 



§ 225. Telegraph Co. v. Whiting, 1 App. C. C. 801. 

In a sait for damages against a telegraph company for 
failure to deliver a cipher dispatch, the damages will be 
measured by the extent of the loss and injury resulting 
from the failure to deliver the dispatch, although the oper- 
ator did not know the important meaning of the message. 
The company's contract to transmit and deliver the message 
is jnst as binding whether the dispatch be understood or 
not. 

Contba: Daniel v. Telegraph Co. 61 T. 456. 

When the meaning of a cipher dispatch is unknown to 
the company's agent who receives and transmits the same, 
it cannot be assumed that the company could know that 
any pecuniary loss would be the natural or necessary result 
of a failure to send such message; and in such a case, upon 
a breach of contract to transmit and deliver, the sender can 
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recover only nominal damages as the amount paid for send- 
ing the same. 

NOTR 

Telegraph Co. ▼. Sheffield, 71 T. 570; Telegraph Co. ▼. Brown, 71 T. 
728: Railway Co. v. Levy, 59 T. 542; HarrisoQ ▼. Telegraph Co. 8 App. 
C. C. 48; Telegraph Co. v. McKinney, 2 App. C. C. 644. The following 
are in accord with the overruled case but have been overruled : Tele- 
graph Co. V. Connelly, 2 App. C. C. 118; Telegraph Co. v. Bertram, 1 
App. C. C. 1152. , 

The following foreign decisions are in accord with the overruled case : 
Daugherty v. American, 75 Ala. 168 ; Hart v. Western, 4 Pac. Rep. 685 
(Cal.); Western ▼. Blanohard, 68 Ga. 299; Pinckney v. Western, 19 
S. C. 71 ; Western v. Reynolds, 77 Va. 17a All the courts of the other 
states hold the contrary. 



§ 226. Toland v. Swearingen, 39 T. 454. 

PlaintifiF brought suit for rent and caused a distress war- 
rant to be levied on property covered by the lien. Defendant 
replevied the property. Plaintiff took a personal judgment 
against defendant without foreclosing his lien. Held that, 
by taking a personal judgment without a foreclosure of the 
lien, he loses the right to subject the property to the pay- 
ment of his debt, and abandons his cause of action against 
the obligors in the replevin bond, as they agreed to stand 
for the property but not for the debt. 

Contra: Wallace v. Bogel, 66 T. 573. 

Where an attachment has been sued out against another 
(prior to the adoption of the Revised Statutes), the mere 
rendition of a personal judgment against the defendant by 
implication preserved the lien, and there need not have 
been either express foreclosure of the lien, or a reservation 
of a privilege to sell the property, or an order to sell con- 
tained in the judgment. 

NOTE. 

While the first case is for the foreclosure of a landlord's lien, and the 
Becond for foreclosure of an attachment lien, and upon that ground can 
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be plainly distinguiBhed, yet the language in the two opinions, oonoem- 
ing the general effect of a personal judgment, the abandonment and 
waiver of the lien, produces a conflict that I cannot reconcile. Dwyei 
V. Zeland, Galv. Term, 1886; Young v. Smith, 23 T. 5»8; Borden ▼. 
HcRae, 46 T. 400; Dockridge v. Baldwin, 20 T. 803; Ck>ok v. Love. 33 
T. 487; Jemison v. Halbert, 47 T. 190; Brackenridge v. San Antonio, 
89 T. 66; Ayers v. Waul, 44 T. 554; Gentry v. Lockett, 87 T. 508. 



§ 226a. ToUe v. Correth, 31 T. 363. 

Where the defendant owned land upon which there was 
a spring he had the right to use the water for irrigation 
purposes, provided he restored it back to its natural chan- 
nel before it reached the lands of the adjoining proprietor; 
and if the stream was thus weakened so as to damage the 
adjoining proprietor, the defendant was not liable for such 
damage. 

Questioned: Fleming v. Davis, 37 T. 195. 

The rule is unsound that the owner of a head«spring may 
irrigate his land with the water of the spring until he weak- 
ens it, and thereby damages the adjoining proprietor, and 
yet not be liable in damage if he can only restore the stream 
back into its natural channel before it reaches the land of 
the injured proprietor. 

NOTK 

Baker t. Brown, 65 T. 878; Irrigation Ca ▼. Vivian, 74 T. 174^ 



§ 227. Ex parte Towles, 48 T. 442. 

An ex parte proceeding in the district ooart by a voter 
who invokes its jurisdiction to review the proceedings of 
the commissioners' court in passing upon a contested elec 
tion is wanting in all the attributes of a case or suit cog< 
nizable in the district court. It has neither the parties nor 
subject-matter necessary to give jurisdiction. 
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QuES-noNBD: Ft. Worth v. Davis, 67 T. 235. 

Although the legislature declared the manner by which 
the result of an election could be ascertained, this is only 
conclusive when brought collaterally in question. This 
does not prohibit the bringing of a suit brought directly 
for that purpose, although the contrary was decided in £x 
parte Towles, 48 T. 442; Williams v. Lane, 52 T. 344. The 
principle decided in these cases must remain an open ques- 
tion. 

NOTE. 

Jennet v. Owens, 68 T. 261 ; Dwyer ▼. Hackworth, 67 T. 245; Ander- 
son Co. V. Railway (Do. 52 T. 289; Perry v. Rockdale. 62 T. 45; Gibeon 
V. Templeton. 62 T. 556; Wright v. Fawcett, 42 T. 208; Rogers v. Johns, 
42 T. 289. This last decision in effect overrules the first, although it 
was not mentioned in the opinion; the effect of which is to reinstate 
as authority the case of Williams ▼• Lane, 52 T. 848. In a still later 
case, Gibson ▼. Templeton, 62 T. 557, Ex parte Whitlow is sustained, 
and Ft. Worth v. Davis not followed. 



§ 228. Townsend v. Quinan, 36 T. 552. 

In a suit against the assignee of a judgment to enjoin its 
collection and to establish offsets against it, petitioner al- 
leged that he was one of the sureties in the judgment, and 
acquired offsets against the judgment creditor, who was 
in failing circumstances, before he received notice of the 
transfer of the judgment. Held, the petition should have 
alleged absolute insolvency of the judgment creditor, and 
that the petitioner had not merely acquired the offsets, 
but bought and paid for them, before he had notice of the 
assignment of the judgment. Even had these averments 
been made and proved, still if the assignment of the judg- 
ment was made in good faith for a valuable consideration, 
and no laches were imputable to the assignee in collecting 
the judgment, the offsets would not be available against 
the judgment in the hands of the assignee. 
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Oysrbuled: Tovvnsend v. Quinan, 47 T. 8. 

A surety against whom a jadgment has been rendered 
may offset against the assignee of the judgment whatever 
claims he may have purchased against the plaintiff in the 
judgment in good faith without notice of the assignment. 



§ 229. Tucker v. Carr, 39 T. 100. 

The husband cannot sell or convey the wife's separate 
property, whether the same be real estate or personal prop 
erty, unless joined by the wife and acknowledged in the 
same manner prescribed by law. 

Contba: Wilkinson v. Eowland, 3 App. 0. 0. 11. 

It is not necessary that the wife's privy acknowledgment 
should be taken in conveying her separate personal prop- 
erty. Her right of disposition of her separate personal 
property is as unrestricted as if she were 2, feme sole. 

NOTE. 

Nichols V. Gordon, 36 T. Sup. 109 ; Berry v. Donley, 26 T. 737 ; Eckhardt 
V. Schmidt, 29 T. 129; Whetstone v. Coflfee, 48 T. 269; Bailey v. Tram- 
mel, 27 T. 317; Fitzgerald ▼. Turner, 48 T. 79; Looney v. Adaaison. 48 
T. 619; Womack v. Womack, 8 T. 897; Dalton v. Rust, 22 T. 138; Clay, 
ton ▼. Frazier, 83 T. 91 ; Smith v. Elliott, 88 T. 201. 

The case of Tucker v. Carr was decided under the law of 1846 (P. D. 
art. 1003), which required the wife's privy acknowledgment to the 
*' conveyance of any estate or interest in lands, slave or slaves, or other 
effects;" while the case of WilkiDson v. Rowland was decided under 
article 559, Revised Statutes, which says, " the husband and wife shall 
join in the conveyance of all real estate the separate property of the 
wife," etc. The language in that opinion, to the effect that the wife's 
*' right of disposition of her separate personal property is as unrestricted 
as if she were a feme sole,** is too broad, for in absence of statute author 
izing her to convey, the common law would govern, and by that law site 
is absolutely incompetent to enter into cootracts during coverture, and 
has in contemplation of law no separate existence, and her contracts are 
not voidable only, but absolutely void ; although courts of equity in 
England greatly modify this harsh rule. 



OONFUOTINO CA8S& [§§ 230, 231. 

§ 230. Turner v. Miller, 42 T. 418. 

The measure of damages in a suit upon a general war- 
ranty of title to land, after the eviction of the vendee by 
the holder Of a superior title, is the purchase money with 
interest. 

Modified: Brown v. Hearon, 66 T. 65. 

When the premises were occupied by the warrantee, and 
he has not accounted nor is accountable for the rents and 
profits to the holder of the superior title by whom he was 
evicted, he is entitled to recover from his warrantor inter- 
est on the purchase money only for the time succeeding 

eviction. 

NOTE. 

Denson ▼. Love, 68 T. 468; Trevino v. Canta, 61 T. 88; McCleUand ▼. 
Moore, 48 T. 855; Garrett ▼. Qaines, 6 T. 448. 



§ 231. Underwood v. Parrott, 2 T. 180. 

The difficulty of conforming the proof to allegations with- 
out a replication to new matter set up in the answer has 
been often experienced in the Texas practice, and has some- 
times been sought to be obviated by an amendment of the 
petition; but this practice is inconvenient and a departure 
from the principles of pleading, requiring the plaintiff to 
introduce into his petition a new^and independent cause of 
action. The practice in this state has proceeded upon the 
supposition that no new pleading upon the part of plaintiff 
is required after the coming in of the answer; and that 
practice, so long" adhered to and acquiesced in, ought not 
now to be questioned, since the adoption of a different rule 
might be productive of great injury and injustice. 

The rule now announced is that evidence which seems to 
have the effect of rebutting that adduced in support of the 
answer, or of repelling its legal effect, must be received, 
though there be no averment in the pleadings to support it. 
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Ovebbuled: Coles v. Kelsey, 2 T. 575. 

Whenever new matter in avoidance of the subject-matter 
is intended to be relied on in evidence, it mast be replied to 
in or alleged upon the record under the name of an amend- 
ment to the petition; and upon a failure so to do, evidence 
in support thereof must be excluded. 

Proof under the Texas pleading, no less than under those 
of the courts of common law or chancery in England, 
ought to conform strictly to the allegations of the plead- 
ing; and when the proofs go to matters not within the alle- 
gations, they ought, when objected to, to be excluded. 

NOTE. 

Oueas V. Lubbock, 5 T. 535; Mims v. MitcheU, 1 T. 448; Carter v. 
Wallace, 2 T. 206; Smith v. Sherwood. 2 T. 400; Birers v. Foote, 11 T. 
662; Thompson v. Thompeon, 12 T. 827; Crook v. McOreal, 8 T. 487, 
400; Lemon ▼. Hanley, 28 T. 219; Harrell v. Kemper, 44 T. 422; Insure 
ance Co. v. Davidge, 51 T. 244; Elston v. Jasper, 45 T. 409. 



§ 232. Van Alstyne v. Sorley, 32 T. 532. 

The instrument sued upon calls for dollars in specie. The 
judgment being for coin varies both from the pleadings 
and the proof as well as from the law. Nor should the 
judgment have been given for specie, but for dollars simply, 
and parts of dollars, according to the finding of the jury 
under the instructions of the court, so as to be payable in 
any legal tender established by the national authority. It 
must be observed that the case of Bronson v. Rodes, de- 
cided by the supreme court of the United States, declaring 
that gold contracts might be specifically enforced, was ap- 
plicable alone to contracts for payment in gold coin entered 
into prior to the passage of the act of congress making cer- 
tain paper issues of the government legal tenders in the 
payment of debts. That court is the authoritative inter- 
preter of the acts of legislation of the government; but it* 
will not be presumed in advance that that court will pro- 
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nounce a like opinion in reference to similar contracts en- 
tered into after the enactment of the law, since such an 
adjudication would virtually declare the act to be a violation 
of the constitution of the United States. 

Ovbbruled: Bridges v. Reynolds, 40 T. 214. 

A contract to pay in gold and silver coin will be enforced 
for gold and silver coin according to the intention of the 
parties. But in the absence of a contract expressing a dif- 
ferent intention, payment will be enforced for dollars and 
cents generally, without further specification as to the 
medium of payment; and when sued upon, judgment will 
be entered accordingly in either case. If parties in their 
contracts may discriminate in favor of coin as possessing a 
higher market value than currency, it follows that they 
may stipulate to pay a certain sum in coin, or its equivalent 
in currency as an alternative. 

Following the decisions of the supreme court of the 
United States, without discussing the constitutional ques- 
tion, the defendant might have discharged the note in 
amount equal to the value of the gold at maturity of the 
note. But failing to make a tender in currency the plamt- 
itf was authorized to treat it as a promise to pay so many 
gold dollars; and the amount being ascertained by the note, 
there was no error in rendering judgment by default for 
gold as a liquidated demand without the intervention of a 

jury. 

NOTK 

The f oUowing cases are in accord with Vau Alstyne v« Sorley and have 
been overruled: Shaw v. Transler, 80 T. 391; Flournoy v. Healy, 81 T. 
391 ; KUiough v. Alford, 32 T. 457; Windisch v. Qnssett, 30 T. 744; Leer 
V. Sutherland, 36 T. 151. 

The following cases are in accord with Bridges v. Reynolds: Craw* 
ford V. Hagood, 40 T. 398; Irvin v. Garner, 50 T. 48; Trebiloock v. 
Wilson, 12 WalL 698; Paup v. Drew, 10 How. 218; Bronson ▼. Bodes, 
7 Wall. 229. 



§§ 2S3, 234.] OONVUGTING 0A8B8. 

§ 233. Vance v. Burtis, 39 T. 91. 

This court has repeatedly said, and now says again, tnat 
Confederate money never had any legal value, for the all- 
sufficient reason that it never bad a legal existence. 

Overruled: Mathews v. Eucker, 41 T. 638. 

A note payable in Confederate money, executed between 
private parties in the usual course of business, is an obliga- 
tion which will be enforced to the extent of the value of 
Confederate money notes at the time of the contract. 

NOTE. 

Thorington v. Smith, 8 Wall. 1 ; Short ▼. Abemathy, 4d T. 94; San 
Patricio Ck>. v. McClane, 44 T. 892; Roberts v. SchultE, 85 T. 187; Roller 
V. Wooldridge, 46 T. 494; Meyers ▼. Dittmar, 47 T. 875; JohnsoQ v. 
Blount. 48 T. 45; Atchison v. Soott, 51 T. 216 and 590. 



§ 234. Walker v. Howard, 34 T. 513. 

In a suit by heirs of a deceased wife for community prop- 
erty sold by the husband, they must show clearly that, out 
of the amount of the community property owned by their 
father and mother at the decease of the latter, they have 
not received their full share, after deducting the amount of 
the debts against the property outstanding at the time of 
their mother's death; and if it should appear that they 
have received such an amount, then they will not be al- 
lowed to disturb the title of a bona fide purchaser, from 
their father, of any portion of the community estate which 
might have remained in his hand^ after the payment of the 
debts and the satisfaction of their own rights. 

Ovkkeuled: McGee v. Eice, 37 T. 601. 

In a suit by the heirs of a deceased wife for community 
property sold by the husband, it is not incumbent upon the 
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heirs to prove tha^ they have not received their full share 
of the community property; for this is a matter of defense, 
and the onics prohandi is upon the purchaser. 

NOTE. 

Robinaon v. McDonald. 11 T. 385; Duncan ▼. Rawl8, 16 T. 478; Wil- 
kinson V. Wilkinson, 20 T. 288; Thompson v. Gragg, 24 T. 582; Mitchell 
V. Marr, 26 T. 829; Walker v. Howard, 84 T. 478; Carter y. Conner, 60 
T. 58; Jones v. Jones, 16 T. 148; Stramler v. Coe, 15 T. 221; Claiborne 
v. Tanner, 18 T. 68; Primm ▼. Barton, 18 T. 206; Higgins ▼. Johnson, 
20 T. 889; Soye v. McCallister, 18 T. 80; Soye v. Maverick, 18 T. 100; 
Good V. Coombs, 28 T. 885; Sossaman v. Powell. 21 T. 666; Wall v. 
Clark, 19 T. 824; Sparks v. Spence, 40 T. 698; Yancy v. Batte, 47 T. 57; 
Parker v. Parker, 10 T. 85; Bartlett v. Cocke, 15 T. 471; Monroe v. 
Leigh, 15 T. 519; Maxwell v. Guy ton, 20 T. 202; Cordier v. Cage, 44 T. 
538; Mitchell v. De Witt, 20 T. 299; Veramendi v. Hutchins, 56 T. 414; 
Watkins v. Hall, 57 T. 1. 



§ 235. Warren v. Wallis, 38 T. 228. 

An individual partner has no separate or exclusive right 
to any part or portion of the partnership assets. The part- 
ners have a common interest in all the assets, and no one 
partner being allowed to claim a separate interest, it fol- 
lows that his creditor cannot execute and sell a separate 
interest whilst the undivided interest may be reached in 
equity. This being the law, an attachment could not lie 
against the common property for the separate debt of one 
of the partners, so long as that partner is indebted to the 
firm or the firm indebted to third persons. 

Ovebeulkd: Longcope v. Bruce, 44 T. 437. 

Partnership goods may be seized and the share of a part- 
ner sold under an execution against said partner. 

NOTE. 

Bradford ▼. Johnson, 44 T. 487; De Forest ▼. Miller, 43 T. 84; Con- 
verse V. McKee, 14 T. 20; Rogers ▼. Nichols, 20 T. 725; Thompson v. 

Tinnin, 25 T. Sup. 56. 
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§ 236. Walters v. Jewett, 28 T. 200. 

The husband and wife with their children came to Texas 
in 1836. He sold one-half of his head-right claim in Jan- 
uary, 1837; the wife died in December, 1837; the surviv- 
ing husband sold the remaining half to the same vendee in 
1838. The children, in 1856, brought suit for their mother's 
community interest. Held, that the plaintiffs had no title 
to any portion of the land, and that there was nothing to 
descend to them from their mother but the bare inchoate 
right to obtain a certificate. 

Questtonbd: Manchaca v. Field, 62 T. 139. 

The weight of authorit}' and the later decisions seem to 
favor the proposition that the concession, having a money 
value and being the subject of sale, was property in which 
the wife had a community property interest, which de- 
scended to her heirs at her death, and which attached to 
the grant subsequently extended in the name of her hus- 
band. 

NOTE. 

Wilkinaon v. Wilkinson, 20 T. 243; Webb v. Webb, 16 T. 276; Burle- 
son ▼. Burleson, 28 T. 883; Porter v. Chronister, 58 T. 54; Gates ▼. 
Houston, 8 T. 45; Hodge v. Donald, 65 T. 844; Causici v. La Coete, 20 
T. 269; Edwards v. Beavers, 19 T. 506; Marks v. Hill, 46 T. 845; Rudd 
T. Johnson, 60 T. 94. 



§ 237. Walton v. Reager, 20 T. 110. 

• 

If the administrator had sold the land twice it cannot be 
doubted that the second sale, ipso/acto^ would be a fraud 
upon the second purchaser, and it would be equally so, 
where the intestate had sold it, whether the fact was known 
or unknown to the administrator, if the purchaser had no 
knowledge of it. 
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Overruled: Ward v. Williams, 45 T. 620. 

The mere fact that at the time of the administrator's sale 
of land the records of the clerk's office in the county where 
the land is situated showed that the intestate had conveyed 
the land in his life-time, of which fact the purchaser had no 
actual knowledge, is not a fraud upon the purchaser, nor 
will it be a defense in a suit brought on a note given for 
the purchase money of the land. 

NOTE. 

Thompson v. Munger, 15 T. 523; Crayton v. Munger, 9 T. 285; Lynch 
V. Baxter, 4 T. 487; Edmondson v. Hart, 9 T. 554; Williams v. McDon- 
ald, 18 T. 823; Coombs v. Lane, 17 T. 280; Hawpe v. Smith, 26 T. Sup. 
450; Mitchell v. Zimmerman, 4 T. 75; Medlin v. Wilkins, 60 T. 417; 
Roehl V. Pleasants, 81 T. 48. 



§ 238. Watt V. White, 33 T. 421. 

Where a party receives one of two vendor's lien notes as 
collateral security, and, without seeking to foreclose the 
lien, brings suit against the maker and attaches other prop- 
erty, but fails to realize therefrom, his lien on the land is 
subordinate to that of the holder of the other note. 

Contra: White v. Downs, 40 T. 225. 

The transfer of one of two notes secured by vendor's lien 
as collateral to secure a less sum than the note so trans- 
ferred carries with such transfer the lien, and also the right 
to priority of payment out of the sum realized on such col- 
lateral, and the security therefor. The vendor's lien is not 
lost by an unsuccessful suit by attachment upon other prop- 
erty; for a failure to obtain satisfaction at law has never 
been held good cause for refusal of equitable relief. 

NOTE. 

Salmon ▼. Downs, 65 T. 248; Wooters v. Hollingsworth, 68 T. 871; 
McDonough ▼. Cross, 40 T. 251 ; Qlaze v. Watson, 66 T. 668; Delespine 
▼. Campbell, 46 T. 628; Bank v. Beard, 49 T. 868; Robertson ▼. Querin, 
60 T. 817. 
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§ 239. Webb v. Webb, 16 T. 276. 

The hasband and wife emigrated to Texas in 1833; wife 
died in 1834, leaving two children; title was extended to 
ttie husband for a league of land in 1835, the land having 
been located before the wife's death, but the extension of 
the title having been delayed by refusal of empresario to 
assent to it. Held, that the land was not community prop- 
erty, and that the heirs of the wife were not therefore en- 
titled. 

Qusstioked: Mancbaca v. Field, 62 T. 139. 

The weight of authority and the later decisions seem 
to favor the proposition that the concession, having a money 
value and being the subject of sale, was property in which 
the wife had a community interest, which descended to her 
heirs at her death, and which attached to the grant subse- 
quently extended in the name of her husband. 

NOTK 

Wilkinson v. Wilkinson, 20 T. 243; Walters v. Jewett, 28 T. 192; 
Burleson v. Burleson, 28 T. 883; Porter v. Chronister, 68 T. 54; Gates 
V. Houston, 3 T. 45 ; Hodge ▼. Donald, 55 T. 844 ; Causioi v. La Coste, 20 
T. 269; Edwards v. Beavers, 19 T. 506; Marks v. HiU, 40 T. 885; Rudd 
V. Johnson, 00 T. 94. 



§ 240. Webster v. Heard, 32 T. 711. 

A negress having been emancipated by the will of her 
former owner, and that will having been probated and es- 
tablished by a court of competent jurisdiction, which action 
in the premises has never been validated, her status as a 
free person is res adjiMlicata; and unless she was under a 
disability of infancy, lunacy, or the like, neither her former 
master nor any court had the power to constitute a guard- 
ian over her person or estate, and her conveyances of her 
property are to be dealt with in like manner as those of 
other free persons. 



OONFLICTINO 0ASK8. [§ 241. 

Ovebrulbd: Webster v. Corbett, 34 T. 266. 

A negress badng been emancipated by the will of ber 
former owner, by the same will he bequeathed to a trustee, 
for her benefit, his real and personal property. She having 
conveyed the real estate without being joined therein by 
the trustee, brought suit against the purchaser to recover 
the property. Held, that the conveyance was void; for 
neither she alone, nor joined by her trustee, could convey 
the property, for bj' the law she was a slave as long as she 
remained in the state, and could not take her freedom or 
convey her property. 

NOTE. 

Purvis ▼. Sherrod, 12 T. 140; Armstrong ▼. Jewell, 24 T. 68; Sanders 
▼• Devereaux, 25 T« Sup. 11 ; Carter v. Marks, 17 T. 640; Becbt v. Mar- 
tin, 87 T. 780. 



§ 241. Wheeler v. Pope, 5 T. 263, 264. 

The judgment of the court below is sought to be reversed 
on the ground that, as the note sued on was payable in the 
city of New Orleans, in the state of Louisiana, and as there 
was no evidence in the court below to prove the rate of 
interest at the place of payment, it was error to allow any 
interest at all. Whether interest can be allowed on a note 
payable at a place beyond the jurisdiction of this state, in 
the absence of an allegation and proof of the rate of inter- 
est at the place of payment, is not an open question in this 
court. It is settled that no interest can be allowed. A 
judgment litce the one now under revision is entitled to a 
more liberal construction than if it had been rendered in 
the absence of the defendant. The record shows that the 
defendant was present; that he withdrew his defense; and 
it does not appear that he objected to the judgment as en- 
tered up against him. It is then nothing more than a fair 
inference that he assented to it. 
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Limited: Storey v. Nichols, 22 T. 87. 

Where the defendant withdraws his answer and judg- 
ment nihil dioit is rendered against him, such judgment 
must conform to the legal effect of the facts and admissions 
stated in the plaintiff's petition; and if it exceed that 
amount it is such an error as ma}^ be assigned and reviewed 
in this court. 

The proceeding to ascertain the amount is the same on 
judgment by nihil dioit as by default. 

NOTE. 

Burton ▼. Lawrence, 4 T. 873; Little v. Crittenden, 10 T. 192; Frazier 
V. Woodward, 61 T. 451; Montgomery v. Barnett, 8 T. 143; Frazier v. 
Todd, 4«P. 461; Gray v. Osborne, 24 T. 157; HaU v. Jackson, 8 T. 805; 
Cartwright v. Roflf, 1 T. 77. 



§ 242. White v. Downs, 40 T. 233. 

Where a party owns two vendor lien notes, sells one, and 
retains the other, the benefit of the security will first inure 
to the assignee in preference to the retained claim on the 
property by the assignor. 

Qualified: Salmon v. Downs, 65 T. 247. 

Where a vendor of land takes notes for the purchase 
money secured by vendor's lien, and assigns one of the 
notes and retains the others, their rights tx> have satisfac- 
tion out of the land are equal, without reference to the 
order of assignment or maturity, unless it was the intention 
of the parties that the lien of one should have priority over 
the other. 

NOTR 

Wooters ▼. HoIIingsworth, 68 T. 871 ; Delespine v. Campbell, 53 T. 12; 
Bank v. Beard, 49 T. 868; Robertson v. Querin, 60 T. 817; McDonough 
▼. Gross, 40 T. 251 ; Delespine v. Campbell, 46 T. 62& 
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§ 243. Whitehead v. Herron, 15 T. 128. 

A. plaintiff may so amend his petition as to change the 
character or right in which he sues, upon payment of costs, 
where the change does not operate to deprive the defend- 
ant of any defense, or prejudice any right which may have 
accrued to him at the time of the amendment. 

Questioned: Thompson v. Swearengin, 48 T. 560* 

An amended petition which makes a new party as con- 
stituting a member of the firm, and evidently the correction 
by amendment of any misdescription that would be fatal 
on an objection for variance between the aUegcUa and pro- 
hatay cannot be held to be a new suit. 

NOTE. 

Henderson v. Kissam, 8 T. 54; Pridgen ▼. McLane, 13 T. 430; WiU- 
iams ▼. Haling, 48 T. 118; Mcllhenny ▼. Lee, 48 T. 205; Lee ▼. Bout- 
weH, 44 T. 161; KendaU v. Riley, 45 T. 20; Governor v. Burnett, 27 T. 
87; Smith v. McGaughey, 18 T. 466; Hopkins v. Wright, 17 T. 85; Ers- 
kine v. Wilaon, 27 T. 118; Pridgen v. Hill, 12 T. 874; Tousey v. Butler, 
9 T. 25; Tryon v. Butler, 9 T. 558; Heard v. Lockett, 20 T. 162; HoUis 
V. Borden, 10 T. 864; Martel ▼. Summers, 26 T. 558; Price v. Wiley, 19 
T. 148; Field v. Alexander, 6 T. 538; Carter v. Reynolds, 6 T.567; Chap- 
man y. Sneed, 17 T. 428; Thouvenin ▼. Lea, 26 T. 614; Morales ▼. 
Fisk, 66 T. 188; Woods ▼. Huffman, 64 T. 98; Railway Co. v. Lrvin, 64 
T.529. 



§ 244. Wilcox V. Chambers, 26 T. 181. 

^Repeated decisions have settled beyond further question 
that the consent of the federal executive of Mexico was es- 
sential to a grant of land within the littoral leagues, whether 
such grant was to a native Mexican or to a foreigner. 

Contba: Cavazos v. Trevino, 35 T. 134, 

The prohibition against the colonization of the twenty 
border and ten littoral leagues, contained in the national 
1 Kino's Confl.Cas.— 16 241 



§§ 245, 246.] coNFLicTiNo cases. 

colonization law of Mexico, had no application to grants of 
land to citizens of Mexico ; it applied only to foreign col- 
onists. 

NOTE. 

While the case of Cavazos v. Trevino is the latest case, yet the over- 
ruled case IB considered the better authority, and in keeping with a 
long line of decisions from our own court and the later decisions from the 
United States supreme court. Smith v. Power, 14 T. 147 ; Edwards v. 
Davis, 8 T. 824; Republic v. Thorn, 8T. 504: Bissell v. Hajnee, 9 T. 581 ; 
Poote V. Egery, 24 How. 267; Cowen v. Williams, 49 T. 892; Wood v. 
Welder, 42 T. 407; Cavazos ▼. Trevino, 6 WalL 773. 



§ 245. Wiley v. Traiwick, 14 T. 670. 

A plea in reconvention for wrongfully suing out an at- 
tachment in a suit between the same parties in another 
state may be maintained in a suit in this state where the 
subject-matter of one suit is connected with the other or 
when they grow out of the same transaction ; for the ma- 
terial question is not where the attachment issued, but 
whether it was justifiable. 

Qitbstioned: Withee v. Fearing, 23 T. 608. 

The proposition that damages growing out of another 
suit, in another state, may be pleaded in reconvention in a 
suit in this state, cannot be assented to. 



§ 246. WiUdnson v. Wilkinson, 20 T. 244. 

Where the heirs of the wife sue for their interest in prop- 
erty sold by the husband, they are entitled to recover as 
against the purchaser when it is shown that the property 
in controversy was community property, and if there is any 
equity to defeat such recovery it must be shown by the de- 
fendant. 
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Contra: Burleson v. Burleson, 28 T. 418. 

When heirs sue for their father's or mother^s commu- 
nity interest in land sold by the survivor, they must show 
the amount of community property left at the death, and 
what has become of it. They must account for what they 
have received of the community property by way of ad- 
vancement, if anything; and if it be made to appear that 
either has received an amount equal to his or her share in 
the community after the payment of debts, then he or she 
should not be entitled to any part of the land in suit. It 
must be made to appear that there is a necessity of re- 
sorting to the land in suit, as the last resort from which 
they can realize their interests in the community, like a 
purchaser from one teuant in common of a specific part, 
by metes and bounds, of an undivided tract of land. The 
court of equity, in the partition of the land, will protect 
him in the purchase, if the other tenants in common can 
be satisfied, by assigning them other parts of the tract 
equal in value to their interest in the whole tract; and the 
interest of the vendor will be located upon the part thus 
sold, and will inure to the benefit of his vendee. None 
of these equitable considerations have been set up by the 
plaintiffs in their petition, though the defendants have in- 
sisted upon them to some extent in their answer. 

NOTE. 

Jones ▼. Jones, 16 T. 148; Page v. Arnim, dO T. 71; MitcheU ▼. De 
V^itt, dO T. 299; Primm v. Barton, 18 T. 322; Thompson ▼. Craig, 94 T. 
698; MaxweU v. Quyton, 20 T. 203; Monroe v. Leigh, 16 T. 620; Berry 
V. Young, 16 T. 869; Akin v. Jefferson. 65 T. 187; Ashe v. Yungat, 66 
T. 686; Leatherwood v. Arnola, 66 T. 414; Davis v. McCartney, 64 T. 
584; Sanger v. Moody, 60 T. 96: Carter v. Conner, 60 T. 52; HoUings- 
worth V. Davis, 62 T. 488; Porter v. Chronister, 68 T. 53; Hair v. Wood, 
68 T. 77; Wilson v. Helms, 59 T. 680; Pressley v. Robinson, 67 T. 463; 
Watkins v. Hall, 57 T. 1; Yeramendi v. Hutchins, 66 T. 414; Woodley 
V. Adams, 55 T. 580; Johnson ▼. Harrison, 48 T. 257; Wenar v. Sten- 
gel, 48 T. 484 ; Littleton ▼. Giddings, 47 T. 630 ; Mayor ▼. Rioe, 87 T. 600 ; 
Walker v. Howard, 84 T. 478; Wright v. McQinty, 87 T. 788; Hill v. 
Parker, 86 T. 660; Burleson v. Burleson, 28 T. 418; Tucker ▼. Brackett, 
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28 T. 886; Good v. Coombs, 28 T. 50; Allison v. ShUling, 27 T. 454 
Mitchell V. Marr, 26 T. 889; Brewer ▼. Wall, 23 T. 685; Thompeon ▼. 
Cragg, 24 T. 582; Primm ▼. Barton, 18 T. 227; Duncan v. Rawle, 16 T. 
478; Stramler ▼. Coe, 15 T. 211 ; Bobiiwon ▼. McDonald, 11 T. 885. 



§ 247. Williams v. Bailes, 9 T. 63. 

When a plea impeaching the consideration of a note in 
writing is filed, unsupported by affidavit, the opposite party 
must move to strike out, before going to trial, or he will be 
deemed to have waived the affidavit; and in that event 
proof will be admissible in support of the plea, although 
such a plea does not cast the burden of proof upon the op< 
posite party, as it would otherwise do if sworn to. 

Contea: Persons v. Frost, 25 T. Sup. 131. 

A plea of non est factum^ not sworn to, is a nullity; and 
evidence offered in srpport of it is inadmissible. 

NOTE. 
Drew ▼. Harrison, 12 T. 279; Kelly ▼. Kelly, 12 T. 452; Fowler ▼. 
Davenport, 21 T. 626; Sessums v. Henry, 88 T. 87; May v. Pollard, 28 
T. 677; Davis v. Marshall, 25 T. 872; Robinson v. Robinson, 20 T. 440; 
Johnson v. Jefferson, 81 T. 882; Yeary v. Cummins, 28 T. 91; Prince 
V. Thompeon, 81 T. 481; Fulshear v. Randon, 18 T. 275; Barrow ▼ 
PhiUeo, 14 T. 846. 



§ 248. Williams v. Craig, 10 T. 437. 

A claimant in 1888 filed with the surveyor his certificate 
and application for survey, designating the land. A subse- 
quent locator filed upon the same land in 1841. Held, the 
claimant was required to show that legal steps had been 
taken by him to compel a survey and return of the field- 
notes to the surveyor's office, that his file and application 
remained in the surveyor's office, and that the subsequent 
locator had notice thereof. In the absence of this proof 
the presumption would arise from the lapse of time that 
the certificate had been withdrawn. 
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O/ebrulbd: Wyllie v. Wynne, 20 T. 46. 

A claimant in 1840 filed with the surveyor his certificate 
and application, but neglected to have his sarvey made and 
field-notes returned till 1852. In 1845 a subsequent locator 
procured patent to the same land. Held, that the claim- 
ant's location was valid although not surveyed till 1852, 
and his application on file with the surveyor was construct- 
ive notice to all that the land designated in the application 
was appropriated. 

NOTE. 

Lewis V. Durst, 10 T. 809; Frederiok v. Hamilton, 88 T. 833; McKin- 
ney v. Grassmejer, 61 T. 876; Railway Ck>. v. McGehee, 49 T. 481. The 
overruled and the overruling case both arose prior to the passage of the 
law of the lOth of February, 1853, which required the land to be sur- 
veyed and field-notes returned to the land office within twelve months 
from the date of location. 



§ 249. Wmiams v. Hall, 33 T. 214. 

Under the constitution of 1845 a rural homestead might 
consist of separate parcels of land in no wise contiguous to 
one another. 

Oyebrulbd: Iken v. Olenick, 42 T. 201. 

The constitution of 1845 did not give any warrant for in- 
cluding in the exemption as a part of the rural homestead 
lots of land in no way connected with or contributing by 
their use or appropriation to the comfort and enjoyment of 
the mansion house. The revenue or profit derived from 
property, wherever situated, may no doubt contribute to 
the comfort and pleasure of its possessor; but this by no 
means authorizes the conclusion that a lot or lots discon- 
nected from the homestead are appendages to it. 

. NOTE. 

It must be borne in mind that the two above decisions relate to the 
construction of the constitution of 1846, while the constitution of 1876 
has received an entirely different construction, as wiU be seen by refer- 
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enoe to the case of Miller v. Menke, 56 T. 650. Pryor v. Stone, 19 T. 871 
Jenkins ▼. The State, 80 T. 444; Hogan ▼• Crawford, 81 T. 688; Han- 
cock V. Morgan, 17 T. 586; Watt v. White, 88 T. 422; WiUiams v. Jen- 
kins, 25 T. 280; Bassett ▼. Messner, 80 T. 604; Richards v. Nelms, 88 
T. 445; Chad wick v. Meredith, 40 T. 880: Rogers v. Ragland, 42 T. 488; 
Mabry v. Harrison, 44 T. 291; Russell v. Farquhar. 55 T. 855; Bennett 
V. 8. A. R E. B. & L. Association, 57 T. 74; Pool v. Wedemejer & 
Schulte. 56 T. 287; Mclnery v. City of Galveston. 58 T. 884; Miller v- 
Menke, 56 T. 550. See the case of luge v. Cain, 65 T. 78, in which the 
conflict is clearly pointed out. 



§ 250. Williamson v. Lane, 52 T. 344. 

The right to an elective office results from the legally 
expressed choice of a majority of the electors. But as to 
how this choice is to be ascertained is a matter of legis 
lative discretion, and if the legislature should see fit to do 
so, it may make the declared result by the officer by whom 
the election is conducted, final and conclusive upon all par- 
ties, or may authorize a review of the action of this officer 
by some other executive officer. 

Doubted: Ft. Worth v. Davis, 57 T. 235. 

Although the legislature declared the manner by which 
the result of an election could be ascertained, this is only 
conclusive when brought collaterally in question. This 
does not prohibit the bringing of a suit brought directly 
for that purpose, although the contrary was decided in 
Ex parte Towles, 48 T. 442; Williamson v. Lane, 52 T. 344. 
The principle decided in these cases must remain an open 
question. 

NOTR 

Jennet v. Owens, 68 T. 261 ; Dwyer v. Hackworth, 67 T. 246; Ander- 
son Co. y. Railroad Ca 62 T. 289; Penyv. Rockdale, 62 T. 468; Qibson 
V. Templeton, 62T. 666; Wright v. Fawcett, 42 T. 203; Rogers ▼. Johns, 
42 T. 389; Ex parte Whitlow, 59 T. 274. 
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§ 251. Williams v. Murphy, 86 T. 174. 

The execution law of 1841 providing for revival of judg- 
ments on which execution has not issued within twelve 
months is repealed by the act of November 9, 1866, pro- 
viding that no judgment shall become dormant unless ten 
years shall have elapsed between the issuance of executions 
thereon. 

Ovbbbuled: Black v. Epperson, 40 T. 186. 

There is no inconsistency between the acts of 1841 and 
1866, and one does not repeal the other. The legislature 
intended by the first act to fix the period of dormancy at 
one year from the date of the judgment where no execu- 
tion had issued, while by the last act they intended to fix 
another limitation of ten years after the execution had once 

issued. 

NOTE. 

De Witt V. Jones, 17 T. 623; RusseH v. McCampbeU, 29 T. 89; Strat- 
ton v. Johnson, 86 T. 90; PhiUips v. Lesser, 82 T. 741 ; Sessums v. Botts, 
84 T. 335; Cravens v. Wilson, 85 T. 52; Scogin v. Perry, 82 T. 21; WiUs 
V. Stroud, 67 T. 516; Fessenden ▼. Barrett, 9 T. 475; Spann ▼. Crammer- 
ford, 20 T. 216. 

The Revised Statutes, articles 8160 and 8210, have very materially 
changed the law as it stood when the above cases were decided; it has 
re-enacted the law of 1841 and substituted article 8160 for the law of 
1866. 

§ 252. Wilson v. Cochran, 31 T. 680. 

The word family, used in its generic sense, embraces a 
household composed of parents, children, or other relatives, 
or domestics and servants; in short, it is every collective 
body of persons living together within the same curtilage, 
subsisting in common, directing their attention to a common 
object — the promotion of their mutual interests and social 
happiness. These must have been the characteristics of the 
family contemplated by the framers of the constitatiou in 
engrafting this provision upon it 
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Ovbbbuled: Howard v. Marshall, 48 T. 478. 

The constitution did not contemplate a family composed 
of persons neither related by blood nor connected by mar- 
riage. The object of the constitution was to secure to the 
husband and wife and children an asylum beyond the reach 
of the creditor. An unmarried man and his servants or 
employees do not constitute a family entitled to a home- 
stead under the constitution. 

NOTR 

Trawiok v. Harris, 8 T. 814; James v. Thompson, 14 T. 466; Wood v. 
Wheeler, 7 T. 22; Green v. Crow, 17 T. 185; Franklin v. Coflfee, 18 T. 
415; Hubbard v. Home, 24 T. 272; Taylor v. Boulware, 17 T. 77; Oobbs 
V. Coleman, 14 T. 694; Anderson ▼. Hagadon, 54 T. 577; Whitehead v. 
Niokelaon, 48 T. 680; Rooo v, Oreen, 50 T. 489; Keasler v. Draub^ 62 T. 
580; Wolfe v. Buckley, 52 T. 648; Ramey ▼. Allison, 64 T. 697; Givens 
V. Hudson, 64 T. 471 ; Conner v. Hawkins, 66 T. 689; Blum ▼• Gaines, 
57 T. 119 ; Schneider ▼. Bray, 59 T. 668. 



§ 253. Wright v. Henry, 2 App. C. C. 750. 

Under the constitution of 1876 the county court is with- 
out jurisdiction to foreclose an attachment lien and order 
the sale of real estate; and a judgment so rendered is void. 

Contra: Hillebrand v. McMahan, 59 T. 460. 

Under the constitution of 1876 it is within the jurisdic- 
tion of the county court and justice of the peace to fore- 
close an attachment lien on land and direct its sale in satis- 
faction of the judgment. 

NOTK 

CaMaday ▼. Andereon, 58 T. 627 ; Long v. Brenneman, 59 T. 210. 

The following are in accord with the overruled case: Newton v. Hei- 
denheimer, 3 App. C. C. aec. 126; Rowan v. Shapard, 2 App. C. GL eec. 
995; Miller v. Schneider, 2 App. C C. sea 872. 

Owing to the conflict between the supreme court and the court of 
appeodB, the foHowing statute was passed March 60, 1885: ** When an 
attachment issued from the county or justice courta has been levied on 
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land, no order or decree foreclosing the lien thereby ujquired shall be 
necessary : but the judgment shall briefly recite the issuance and levy 
of such attachment, and such recital shall be sufficient to preserve such 
lien. The land so attached may be sold under execution after judg- 
ment, and the sale thereof shall vest in the purchaser all of the estate 
of the defendant in attachment in such land at the time of the levy of 
luch writ of attachment." 



§ 254. Womack v. Womack, 8 T. 397. 

In a sale by a married woman of her separate property, 
when the proof is clear as to the freedom of will on her 
part, and the transaction commends itself in point of equity 
to the conscience of the court, particularly if the party con- 
tracting with the wife cannot be restored to his former 
position, the conveyance will be sustained, notwithstanding 
the want of a privy examination under the statute. 

Ovbrrulbd: Fitzgerald v. Turner, 43 T. 85. 

To pass the title of a married woman in the sale of her 
separate real property, it must be done in the mode pre- 
scribed by the statute — by deed and privy elJctmination ; and 
when it is not so done, she or those claiming through or 
under her may recover it by suit, unless estopped by some 
representation or acts on her part, relied and acted upon, 
BO as to operate as a fraud upon the purchaser in the event 
of recovery. 

NOTE. 

Johnson v. Bryan, 6S T. 636; Langton ▼. Marshall, 59 T. 896; Johnson 
▼. Taylor, 60 T. 869; Berry v. Donley, 26 T. 746; Cravens v. Booth, 8 
T. 249; Clayton v. Frazler, 88 T. 99: Dalton v. Rust, 22 T. 188; Cray ton 
T. Hunger, 9 T. 286; Hartwell v. Jackson, 7 T. 676; Howard v. North. 
6 T. 298; Walker v. StringfeUow, 81 T. 671; Reagan v. HoUiman, 84 T. 
41 J. 
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§ 255. Wood V. Welder, 42 T. 409. 

The effect of section 43, article 12, of the constitution of 
1869, declaring the suspension of the statutes of limitation of 
civil suits from Januarji 28, 1861, until the acceptance of 
the constitution of 1869 by the United States congress, is 
now too well settled by the adjudications of this court to 
admit of question. 

Overrulbd: Peak v. Swindle, 68 T. 242. 

In the former disposition of this case (57 T. 149), this 
court assumed, without particularly considering when the 
constitution of 1869 took effect, that it did not take effect 
until March 30, 1870, the date when ratified by act of con- 
gress. The date when said constitution became operative 
is now directly presented. By reference to the constitution 
itself it will be seen that it was the intention of the people 
to make the constitution operative from the time of it^ 
ratification by the people, and that ratification was made 
by them at the election held on the last day of November 
and the first three days of December, 1869. Although the 
state of Texas was not entitled to representation in the 
United States congress until her constitution was by con- 
gress ratified, yet said constitution, not depending upon 
the act of congress for its validity, but on the will of the 
people, became operative in all its parts from the time it 
was ratified by the people, and it became the supreme law 
of this state from the 3d day of December, 1869. And up 
to that date only were the statutes of limitation suspended, 
and from that date limitation began to run. 

NOTR 

Lewis ▼. Davidson, 61 T. 257; Bender v. Crawford, 88 T. 759; Moselej 
▼. Lee, 87 T. 481; Canapbell v. Fields, 85 T. 761; degg v. State, 42 T. 
605; Grigsby v. Peak. 57 T. 142; Porterfield v. Taylor, 00 T. 268. 
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§ 256. Wooldridge v. Roller, 52 T. 451. 

To prosecute an appeal without bond the statute requires 
the appellant to make aflBdavit of " his inability to pay 
costs or any part thereof." When the last clause of this sen- 
tence is omitted from the affidavit, it is not a sufficient 
compliance with the statute and the appeal will be dis- 
missed. 

Overbulkd: Stewart v. Heidenheimer, 65 T. 643. 

An affidavit in forma pauperis that affiant is nnable to 
pay costs, etc., without adding, "or any part thereof," is a 
sufficient compliance with the statute. 

NOTE. 
WiUiams ▼. Moody, 1 App. Q C. 805 ; Kirk ▼. Ivey, 2 App. a 0. 89. 



§ 257. Wright v. Fawcett, 42 T. 203. 

To decide the result of an election is a part of the pro- 
cess of the political organization, and not a question of 
private right. When the law has provided a mode of de- 
ciding cases of contested elections designed to be final, the 
courts have no authority to adjudicate such cases, other 
than that the law may give to them. 



Qubstioned: Jennet v. Owens, 63 T. 

All the courts recognize a suit for an office brought in 
the district court in manner and for the purposes stated to 
be a matter of judicial cognizance, and to be determined 
by judicial methods. If in the trial of such a cause it be- 
comes necessary to investigate political subjects, such as 
the ballots of voters or the conduct of officials conducting 
elections, this may be done if the evidence to be produced 
tends to determine the right in controversy between the 
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parties. One elected to oflSce by the people holds a right 
to its enjoyment by the highest patent upon which title to 
property can rest. He cannot be defrauded of his right by 
the act of ministerial officers in charge of the ballot-boxes, 
and may establish it by proof of the very facts through 
which he traces his right to its possession. 

NOTE. 

fiogeiB ▼. Johns, 43 T. 889; McKinney ▼. O'Connor, 26 T. 5; William- 
Bon ▼• Lane, 52 T. 886 ; Qibson ▼. Temi^etoS, 63 T. G5S. 
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The supreme court of Texas, as organized under the mili- 
tary or provisional government, began its functions at the 
Austin term, October, 1867, volume 30 Texas Reports, page 
375. This court ceased its functions in 1870, Austin term, 
volume 33 Texas Eeports, page 383, when the constitu- 
tion of 1869 went Into force. Concerning the decisions 
made by said court, Chief Justice Moore, in the case of 
Taylor v. Murphy, 60 T. 295, uses the following language : 
" And while I am as far as any one from desiring to bring 
in question the validity of its acts in adjudicating the cases 
which were disposed of by it, or from detracting from the 
respect properly due to its opinions by reason of the abil- 
ity and legal learning of the eminent gentlemen who con- 
stituted the court, and who were, no doubt, selected on this 
account to discharge the important duties intrusted to them 
by the general under whose control all the functions of 
government with us were then conducted, nevertheless I 
cannot regard the opinions of this tribunal as authoritative 
expositions of the law involved in the cases upon which it 
was called to pass, but merely as conclusive and binding 
determinations of the particular case in which such opinion 
was expressed." 

The above opinion was approved in the case of Peck 
V. San Antonio,' 51 T. 492, and the following language 
used : '' That court not having been organized under the 
constitution and laws of the state, with all due respect to 
the members who composed the same as individuals, their 
opinions have not received the same authoritative sanction 
given to those of the court as regularly constituted." 
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And it follows that all the oases decided by said court 
are expressly overruled, and the opinions cannot be regarded 
as authoritative precedents unless the court afterwards 
cites or approves its decisions, and when so cited or ap- 
proved they are regarded as having been re-aflSrmed. 

The following cases have since been cited by the court, 
with a brief statement of the question involved and the 
case in which the citation or approval is to be found. 
Therefore, it follows the cases enumerated below, having 
been excepted from the sweeping provisions of Taylor v. 
Murphy and Peck v. San Antonio, must be understood as 
authoritative until expressly overruled. 

Aldridge v. Mardoff,32 T. 204: Cited, Boggs v. State, 46 T. 
12. When principal dies pending suit, judgment may be 
rendered against the surety. 

Barrett v. Barrett, 31 T. 351: Cited, Keller v. Smalley, 63 
T. 519. Meaning of '^creditor" as used in the statute 
requiring registration. 

Battle V. Eddy, 31 T. 368: Cited, Owsley v. Paris Bank, 
Unreported Cases, vol. 1, p. 96. Citation is defective 
which names only one of the defendants. 

Burleson v. Goodman, 32 T. 230: Cited, Baldridge v. Pen- 
land, 68 T. 446. Before merchants' books are admis- 
sible in evidence to prove account, oath must be made 
that they are honestly and correctly kept. 

Cad well v. Fraim, 32 T. 310: Cited, Baker v. Oompton, 
52 T. 261. When the lien is reserved in the deed the 
vendor holds the better title. 

Carter v. OrifBn, 32 T. 212: Cited, Oillis v. Bosenheimer, 
64 T. 246. Bequisite allegations in petition for iniunc- 
tion. 

254 



CAU.] BBIN8TATED GASES. [OBA. 

Caudle v. Weldon, 32 T. 357: Cited, MoKej^nolds v. Bowlby, 
Unreported Cases, vol. 1, p. 464. Lands acquired by 
the surviving husband under the grant to Peters' col- 
ony is his separate property. 

Clark V. Wilcox, 31 T. 322: Cited, Harris v. Finberg, 46 
T. 96. Measure of damages for malicious suing out of 
attachment. 

Converse v. Miller, 33 T. 216: Cited, Lewis v. Alexander, 
51 T. 591. Mere knowledge that money loaned is to 
be used in an illegal ' enterprise will not defeat re- 
covery. 

Eliot V. Whitaker, 30 T. 412: Cited, Henderson v. Beaton, 
Unreported Cases, vol. 1, p. 33. A purchase by a party 
knowing that his grantor had previously sold the land 
to another destroys thereby the conveyance as a muni- 
ment of title under the fifteenth section of the act of 
limitation. 

Qarrahy v. Green, 32 T. 203: Cited, Hinson v. Walker, 65 
T. 106. Declarations of vendor after sale cannot be 
received in evidence to defeat vendee's title. 

Gay V. Hardeman, 30 T. 250: Cited, Lazarus v. Bank, 72 
T. 356. Parol mortgage on personal property not valid 
without delivery. 

Gould V. West, 32 T. 333: Cited, Irion v. Mills, 41 T. 315. 
The administrator of a decedent is estopped from re- 
covering homestead which was conveyed in his life-time 
without his wife's consent, she being dead at the date 
of the suit and he being her heir. 

Graves r. Bobertson, 32 T. 131 : Cited, Insurance Co. v. 
Milliken, 64 T. 48. The return of a citation must show 
that a copy was delivered to the person on whom the 
writ directs service to be made. 
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Hargrove v. De Lisle, 32 T. 170: Cited, Delespine v. Camp- 
bell, 52 T. 11. The failure to obtain ezecation daring 
the time the stay law was in force will not prejudice 
the lien. 

Harrison v. Harwood, 31 T. 660: Cited, De Witt v. Oppen- 
heimer, 51 T. 108. Measure of damages for excessive 
levy of writ of attachment. 

Hart V. Mills, 31 T. 304: Cited, Chrisman v. Graham, 51 T. 
456. Questions of fact will not be considered by the 
supreme court unless the same was submitted in the 
court below. 

Hoffman v. Cage, 31 T. 596: Cited, Jones v. Andrews, 72 
T. 14. Plaintiff is not responsible for clerk's delay in 
issuing citation. 

Jones V. Barnett, 30 T. 637: Cited, McKinney v. Abbott, 49 
T. 378. De&ninc: the law of descent. 



^o 



Jones V. Barnett, 30 T. 637: Cited, Young v. Gray, 60 T. 
544. Construing the law of descent. This decision 
was approved also in McKinney v. Abbott, 49 T. 371. 

Jones V. McMahan, 30 T. 719: Cited, Black v. Epperson, 40 
T. 185. The stay law decided to be constitutional. 

Keese v. Beckwith, 32 T. 736: Cited, Etter v. Dugan, Un 
reported Cases, vol. 1, p. 181. As to defective ac 
knowledgment. 

Kinney v. Vinson, 32 T. 128: Cited, Bracken v. Jones, 63 
T. 186. The policy of the statute is to compel those 
who have the right of entry to take actual possession 
of their land. 

Lewis V. Lowery, 31 T. 663: Cited, City Water- works v. 
White, 61 T. 539. Defendant pleading nan e^ factum 
must swear to his plea, although his name does not 
appear on the face of the instrument. 
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Lindsay v. Price, 33 T. 280: Oited, San Boman v. Watson, 
54 T. 259. Bond is not invalid beoaose the sureties' 
names do not appear in the body of the bond, or be- 
cause the principal did not sign. 

Magee v. Chadoin, 30 T. 644: Oited, Philipowski v. Spen- 
cer, 63 T. 608. A former judgment will not operate 
as a bar unless it was determined upon the merits. 

Matthews v. Burke, 32 T. 432: Cited, Pace v. Sparks, Un- 
reported Cases, vol. 1, p. 405. The title to the prop-, 
erty is in the tenant, subject to the lien of the landlord. 

McClelland v. Shelby Co. 32 T. 17: Cited, Worsham r. 
Bichards, 46 T. 446. A citizen has no legal right to 
bring a suit to prevent removal of county site. 

Milam Co. v. Bateman, 33 T. 366: Cited, Milam Co. v. 
Bateman, 64 T. 167. The failure of counties to return 
their field-notes will not defeat the title to their lands. 

Milam Co. v. Eobertson, 33 T. 366: Cited, Fanning Co. v. 
Riddle, 51 T. 369. As to what facts constitute notice 
of the survey and location of certificates. 

Mitchell V. Meuley, 82 T. 460: Cited, Black v. Epperson, 
40 T. 179. A domestic judgment is to be taken as 
conclusive of the regularity of the proceedings by 
which jurisdiction was acquired over the parties. 

Phillips V. Lesser, 32 T. 741 : Cited, Black v. Epperson, 40 
T. 185. Diligence required of judgment creditor. 

Portis V. Hill, 30 T. 529: Cited, Atkinson v. Ward, 61 T. 
387. The courts will not presume fraud was commit- 
ted by a public oflBcer in order to defeat a title. 

Presley v. Holmes, 33 T. 476: Cited, Fisk v. Flores, *3 T. 
342. As to law of descent. 
1 Kino's Confl.Cas.— 1 7 257 
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Bogers r. Ferguson, 33 T. 536: Oited, Gone v. Lewis, 64 T 
333. Construing the law concerning exemptions. 

Sabriego v. White, 80 T. 576 : Oited, Hanrick v. Hanrick, 
64 T. 113. Construing law of descent as to aliens. 

Schreck v. Schreck, 82 T. 579: Cited, Jones v. Jones, 60 
T. 460. Charge of unobastity is caase for divorce. 

Secrest v. Jones, 30 T. 596: Cited, Keys v. Mason, 44 T. 
144. In exeontory contract, if vendee fails to comply, 
the vendor can sue for spedfic performance or for re- 
covery of land. 

Simpson v. Reily, 31 T. 298: Cited, Cannon v. McDaniel, 
46 T. 808. A creditor holding a mortgage against an 
estate, allowed or approved^ can obtain an order of 
sale. 

Smith V. Frederick, 32 T. 266: Cited, Oillis v. Bosenheimer, 
64 T. 246. Statements in pleading must be taken more 
strongly against the pleader. 

Walker v. Stringfellow, 30 T. 570: Cited, Sorrel v. Clay- 
ton, 42 T. 192. Liability of wife's separate property 
when living apart from her husband. 

Ward V. Connor, 38 T. 549: Cited, H. & T. C. E'y Co. v. 
McGehee, 49 T. 490. Priority and validity of locations 
on land and effect of patent. 

Ward V. McKenzie, 33 T. 297: Cited, Johnson v. Heiden- 
heiraer, 65 T. 206. An attaaliment gives to the cred- 
itor sach lien as entitles him in equity to have all ob- 
stroctians to its fair fruition removed. 

Watt V. White, 33 T. 421 : Cited, Watt v. White, 46 T. 84a 
Priority of lien cneditors on land belongiag to estate 
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ABATEMENT — 

of death before verdict, ti. 

after appeal, 70. 
of action after death, 101, 222. 

ACJCOUNT — 

proven by book of original entry, 74 

AOCX)UNTS — 

mutual, barred when, 169, 170. 

ACKNOWLEDGMENTS — 
deputy cleric can talce, 140. 
by wife, when not required, 229. 

ACTION — 

on bond by state, barred in ten years, 214. 
second not allowed for boundary, BO. 
survivor's, plaintiff dying after appeal, 101, 
by surety of debt paid, 107. 
by heir during administration, 180* 
against public corporation, 158. 

ADMINISTRATION — 

void when, lapse of time, GO. 
allowance to widow, 18S. 

ADMINISTRATOR — 

alone must sue for p r ope ity, 72, 152. 
cannot get order of sale without petttioii, TIL 
must apply for order of aale, 147. 
second sale is a fraud, 287. 

AFFIDAVIT — 

in lieu of cost bond, 250. 
counter, change of venae^ 104. 

AFFIRMANCE — 
on certificate, 212. 

ALIENS — 

land not subject to oonflscatioD^ UL 

AUEN HEIRS — 
can inherit, 18. 

ALLOWANCE— 

of homestead only when none exiatii 171. 
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AMENDMENT-- 
new suit, 108, 248. 

AMOUNT IN CONTROVERSY — 
what i8» 187. 

ANNEXATION — 

wheQ took place, 64. 

ANSWER — 

severance not allowed after joint answer, A 

APPEAL — 

how affected by death of appellants, 70. 

from justice court, appellant to give cost bond, 77, 178. 

bond to be filed ten days after overruling motion for a new trial, 

11, 69. 
and certiorari, concurrent remedies, 62, 184, l*M, 176. 
from order granting new trial, 92, 94, 110, 199, 217. 
by executor, when to give bpnd, 204. 

APPLICATION FOR SALE — 
by whom should be made, 147. 

APPROVAL — 

of collector's bond to bind sureties, 21& 

ASSIGNEE - 

of lien notes, rights of, 288, 242. 

of judgment, must allow offset wheng 298. 

ASSIGNMENT — 

of vendor's lien notes^ 238, 242. 

ASSIGNOR OF JUDGMENT — 
offsets against, 2:^8. 

ATTACHMENT — 

petition need not be sworn to, 86. 

venue of suit for damages, 85. 

does not waive right of stoppage in fransifu, 79. 

lien not waived by failure to foreclose, 61, 116, 126, 188, 89iL 

bond, seal not necessary, 102. 

property replevied by claimant subject to, 127. 

return of sheriff, 144. 

lien ou land, juruidiction, 148, 159, 190, 200^ 253. 

damages from another state, 245. 

ATTORNEY'S FEES — 
not cost, when, 182. 
as damages, 191. 

AYUNTAMIENTO — 

judgment by, effect of, 186. 



BANKRUPTCY — 

previously acquired lien, 115, 228, 

BAR — 

judgment on demurrer bars anotlier suit. 111* 

BILLS — 

foreign rate of interest, 1. 
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BUAA AND NOTES — 
joinder of indorsers, 188. 

BOND— 

appeal l^ independent executor, 904. 

appeal, when to be filed, 11, 69. 

in attachment, seal not necessary, 108, 177* 

cost, when not necessary, 68. 

for title to homestead, 31. 

sufficient approval, 216. 

collector's, by whom approved, 215. 

suit on, by estate barred in ten years, 214. 

BOUNDARY — 

controlling calls, 4. 
when limitation runs, 119. 



CARRIEa — 

interest allowed agent for goods bought, 175. 

CERTIORARI— 

not necessary to allege excuse for interest affecting, 62» 184, 167, 176. 
plaintiff to give surety for costs, 77, 178. 

CHARGE — 

erroneous, necessary to except to, 48. 

will reverse case when, 9. 
not error to instruct to find for one party, 179. 

CITATION — 

service by city marshal, 84. 

on non-resident jurisdiction, 105. 

CLAIMS — 

barred in three months against estate, 155. 
against estate, pleaded in offset, 7. 

COMMUNITY— 

certificate located after marriage, 88, 41, 45, 148. 

property concessions, 286. 289. 

debte of the wife, 157, 189. 

property sued for by heuB, 88, 284, 246. 

CONCESSION — 

was community property, 286, 289. 

CONCLUSION OP LAW AND FACT— 
exception to, 112. 

CONFEDERATE MONEY — 

contract, 71, 89, 124, 125, 128, 140, 205, 209, 221, 888. 

CONSIDERATION — 

for transfer of note, 218. 
pre-existing debt is, 218. 
to support sale of land, 28. 
when deed can be impeached, 66. 

in Confederate money, good, 71, 89, 124, 125, 140, 198, 206, 909, 221, 
288. 

CONSTITUTION- 

school law, 1872, void, 98, 121, 216. 
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CONSTITUTIONAL LAW — 

county subsidy to railroad companies, 195. 

OONSTTTUTION OF 1869 — 

when it became operative, 16, 17, 183, 198, 166^ 188» 290, 966. 

CONSTRUCTION — 

of constitution of United States, 64. 
of repealing clauses, 188. 

CONTINUANCE— 

tendering witness fees, 82. 

CONTRACT— - 

reserving title in sale of personal property, 192. 
to pay in gold, how enforced, 12, 75, 120, 202, 289. 
parol, within statute of frauds, 8. 
by husband for sale of homestead, 21. 
dealing in futures illegal, 26. 

payable in Confederate money, how enforced, 71, 89, 124» 12& 140, 
198, 205, 209, 221, 233. 

CONVEYANCE- 

of property, by what law governed, 141. 
by administrator, when not fraudulent, 287. 
unrecorded, not notice, when, 9. 
mistake in quantit^r, 65. 
impeached by admmistrator, 66. 

CORPORATIONS — 

public, liability for neglect of duty, 158, 

COST — 

bond, unnecessary when, 68. 

pauper's oath, 256. 

attorney's fees, not, 182. 

on appeal from justice court, 77, 178. 

COUNTER-CLAIM - 
insolvency. 44. 

COUNTY COURT — 

to approve collector's bond, 215* 

CUSTODIA LEGIS — 

property replevied not in, 127. 



DAMAGES- 

failure to deliver personal property, 87, 175. 
on dissolution of injunction by partv, 89, 83. 
on dissolution of injunction bv third party, 89, 88, 
against city, defective sidewalk, 158. 
interest on, allowed carrier, 174. 
for breach of warranty, 191, 207, 230. 
mental anguish, without pecuniary loss, 211. 
from another state cannot be set otf , 245. 

DFED — 

of married woman, requisites, 52. 
quitclaim, bona flde purchaser, 68, 185. 

what is, 88. 185. 
of trust, must be presented for ftllowanoe, 86, 184. 
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DEFENSE — 

adTioe of counsel, malicious prosecution, 66L 

DEPUTY— 

authorized to talce acknowledgments, i4flL 

DESCENT — 

of homestead in insolvent estate, IM. 

and distribution, alien heirs can inherit* 1%- 

right of, to homestead, 14. 

DIUGEJNCE— 

record of grant, 81. 

DTYORCE— 

declaration, when admissible, 208. 

DORMANCY — 

diligence to prevent, Idd, W, 251. 



ELECTION — 

power of district court to revise, 78, 297, 8QfQl 

EMANCIPATION — 

slave cannot convey land, 240. 
when took effect, 96. 

EQUITABLE CLAIM — 
need not be recorded, 27. 

EQUITIES — 

of lien-holders. 238, 242. 

EQUITY — 

will relieve from mistake, OS. 

ESTATES— 

offsets against, 7. 

power of surviving executor, 24. 

mortgage against, how enforced, 67. 86. 

right of heirs to sue for property, 72, 152. 

sale void without petition, 78. 

allowance in lieu of exempt property, 186w 

homestead value at time of death, 142. 

application for sale, who to make, 147. 

presentation of claims, 155. 

sale out of time, voidable, 163. 

insolvent, descent of homestead, 164. 

ESTOPPEL- 

as to married woman, 52. 

by eviction under paramount title, 206L 

married woman by fraud, 254. 

EVICTION — 

by paramount title, 208. 

EVIDENCE - 

of value of currency admissible, 12, 76, ISO, 202, 288. 
leading question, 2. 

oorthen of proof, in suit of heirs for community, 88, 284^ 
of rate of interest, not admissible unless averred, 29. 
of negligence, railway killing stock, 22. 
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EVIDENCE (continued) — 
advice of counsel, 60^ 
merchant's books, 56. 
book of original entry, 74. 
memorandum from which' item is taken, 74. 
non-profeesional witnesses, 84. 
of one witness to establish trust, 97, 106, 150. 
declaration in divorce suit, 208. 

EXCEPTIONS — 

to conclusions of law and fact, 112. 

EXECUTION- 

sale, who is bona >2de purchaser, 10. 

abated by death of defendant, 19. 

sale after death of defendant, 60. 

return of, not release surety, 114, 160. 

how often to be issued, 192, 197, 251. 

how levied on land, 128. 

can run against interest of one partner, 285. 

EXECUTOR'S POWER OF SURVIVOR, 24. 

EXEMPTION — 

of homestead in estates, 171. 

FAMILY— 

who constitute, 254 

FEES — 

witness, to be tendered, when, 88l 

FOREIGN LAWS — 
construction of, 206. 
extent enforced, 206. 
where enforced, 206. 

FRAUD — 

by married woman, 52, 254 

legal, what is, 162. 

second sale of land, 287. 

by administrator, who can assert it, 28a, 188ck 

statute of, parol agreement, 8. 

FRAUDULENT CONVEYANCE — 
to wife, limitation, 178. 

GAMBLING — 

transaction Toid, 26. 

GOOD FAITH — 

possessor of, who is, 181. 

GRANT — 

when required to be recorded, 81. 

to be deposited in land office. 81. 

presumption of, 104. 118, 161, 161. 

failure to delineate on county map, 85, 156. 

failure to record testimoniOt 85, 156. 

presumption of time necr^ary, 104, 161. 

presumed when title is good in substance, 104, 161. -^ 

within border leagues, 244. 
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GUARDIAN— 

Bale out of time voidable, 168. 



HEIRS— 

ri^ht to homeBtead, 14. 

right to Bue for property pending administration, 79^ ISflL 

limitation against, daring adminiBtration, 180. 

HOMESTEAD — 

renewal parchaBe-money note, 188. 
of estate, value at time of death, 143. 
non-resident wife, 145. 
Bale of, enjoined by wife, 154. 
in insolvent estates free of liens, 164. 
estates, old one mast be designated, 171* 
sabject to previoasly acquired lien, 218. 
who constitute the family, 254. 
contract for sale, when void, 21. 
descent and partition, 14. 
office or shop, 51, 09, 219, 249. 
adjoining lot, 51, 99. 219, 249. 

use and contiguity, 51, 99. 219. 249. 
sale of, during insanity, invalid, 76. 

HUSBAND AND WIFE— 

insanity of husband avoids deed, 76. 
divorce, partition, 100. 
marriage, negroes and whites, void, IO& 
necessaries for husband, 129, 146. 
moving to this state, property rights, 141. 

Eroperty bought with wife's money, 210. 
omestead, non-resident wife's rights, 145. 
liability of community, 159, 189. 
power of sale by survivor, 88, 284, 246. 
their liabilities, 80. 

liabflity of wife for husband's debt, 49. 
head-right certificate, community, 88, 41, 45, 1491 
what is separate property, 42. 



[BfMIQRANTS — 

status of property bought, 14U 

IMPROVEMENTS— 

to support parol sale, 28. 
what IB good faith, 181. 

INDORSERS — 
joinder of, 188. 

INJUNCTION — 

effect of order, dissolving, 18, 58, 82, 95, 129, 90L 
damages on dissolution, 89, S8. 
by wife alone, 154. 

INSANITY — 

avoids deed of homestead, 7& 

INSTRUCTION — 

not errok to instruct jury to find for one party, 179« 
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INTEREST^ 

is goyemed by law of place of payment, 1. 
rate of, must be averred, 29. 
place of, payment determines, 12. 
allowed on lost goods, carrier, 174. 

INTERLOCUTORY — 

judgment dissolving injunction, 18, S3. 82, 95, 129, 201. 

IRRIGATION — 

riparian rights of proprietors, 226a. 



JUDGMENT — 

on contract to pay gold, 75, 120, 202, 284. 

dissolving injunction, not final, 13, 68, 82. 95, 129, 201. 

creditor, bona fide purchaser. 10. 

nil dicit, waiver of errors, when, 43, 281. 

by coDfession of errors, when, 48, 241. 

of divorce, title to property not precluded, 100. 

action merged in, 101, 222. 

against non-resident, service, 105. 

on demurrer, conclusive. 111. 

dormant, sale under, voidable, 117, 197. 

for injury to wife, proper parties plaintiff, 172* 

diligence to prevent dormancy, 192, 197, 251. 

JURISDICTION — 

district court in probate matters. 7. 

of district court m mandamus, 25, 68. 

to foreclose lien on road-bed, 196. 

of district court, mortgage against estate, 67, 86. 

to revise election, 78, 227, 250. 
as to non-resident, citation, 105. 
amount in controversy, 137. 

to foreclose attachment lien on land, 148, 159, 190, 200, 258. 
amount in controversy, attorney *s fees, 182. 
to try right to an office, 187, 257. 
to foreclose lien after discharge in bankruptcy, 115, 228. 

JUSTICE, CHIEF — 

approval of bond by, 215. 



LAND— 

boundary, controlling calls, 4. 

parol agreement to convey, 8. 

public, when subject to location, 09. 

county school, controlled by state, 81. 

lien on jurisdiction to foreclose, 148, 159, 190. 200, 868L 

LANDLORDS LIEN — 
for rent not due, 6. 
for term of lease, 90. 

LAWS- 

foreign, construction of, 206. 
of place of payment governs interest, 1. 
of United States, when in force in Texas, 54, 
•onstruction, act to embrace one object, 195. 
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LEASE — 

lien for rent during term, 6. 
landlord's lien during term of, 90. 

LEGAL TENDER, 75, 120, 203, 282. 

LEVY — 

notice after, cannot a£Fect purchaser, 168L 

how made on land, 128. 
LIEN — 

vendor's priority of notes, 288, 242. 

landlord and tenant, 6. 

vendor's, in favor of estates, 8. 

not affected by notice after levv, 27. 

of attachment, jurisdiction to foreclose, 148, 159, 190, 200, 258. 
return sufficient, 144. 

on homestead, substitutine new note, 183. 

vendor's, when not waived, 126. 

on road-bed, jurisdiction to foreclose, 61. 

can be enforced though debt be barred, 23. 

not waived by failure to foreclose, 88, 61, 91, 116, 126, 226. 

landlord's, for term of lease, 90. 

vendor's, not lost by new note, 118. 

on homestead, insolvent estate, 164. 

not affected by notice after lien is fixed, 168. 

judgment, diligence to preserve, 192, 197, 251. 

superior to subsequentl:^ acquired homestead, 218, 

valid against discharge in bankruptcy, 115, 228. 

vendor's, not waived by attachment, 288. 

LIMITATION — 

asainst estate on bond, 214. 

or ten years, bars state. 214. 

when suspended, 16, 17, 132, 16B. 166, 193, 200, 2&5. 

presumption of grant from, 104, 118, 151, 161. 

can be pleaded in equity, 28. 

three years gives title, 64. 

break in possession, 64. 

as to boundary, 119. 

presentation of claims, 155. 

can be urged on appeal by defendant, when, 165. 

mutual accounts, items two years old barred, 169, 170. 

adverse possession by wife against husband, 178. 

runs not against heir, when administrator can sue, 180. 

LITTORAL LEAGUE — 
prohibition, 244. 

LOCATION — 

application for survey is notice, 248. 

not valid if elder grant can be established, 85, 166. 

within border leagues, 244. 

notice of, what is, 81. 

void when, 69. 

MALICIOUS PROSECUTION— 
advice of counsel, 56. 

MARITAL RIGHTS — 

concession, community, 236, 289. 
when wife's acknowledgment required, 829. 
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HAHITAL RIGHTS (continued)— 
liability of community, 167, 189. 
necessaries for husband, ltt9, 146. 
power of sale by survivor, 83, 984^ 246L 
liability for necessaries, 80. 
wife liable for necessaries, 49. 
certificate community, 88, 41, 45, 148b 
property conveyed to trustee, 49. 

MABRIED WOMAN — 
how estopped, 69. 

MARRIAGE — 

law of, place of, 141. 
negroes and whites, void, 108. 

MARSHAL— 

cannot serve citation, 84. 

MEASURE OF DAMAGES- 

in sale of personal property, 87, 17(1. 
against carrier, interest, 174. 
failure to deliver message, 211, 994, 996. 
breach of warranty, 191, 907, 950. 

MERGER— 

of action into judgment, 101, 999. 

MISTAKE — 

in quantity of land conveyed, 05. 

MORTGAGE — 

to be taken by administrator for purchase money, 8. 
against estate, how enforced, 67, 86. 

must be presented, 86, 184. 
of stock in trade, valid, 169. 

MOTION — 

to dissolve, continues case for hearing, 18, 58, 89» 95, 199, 901. 
to reinstate case, when to be made, 5. 
against sheriflF, cannot be made by derk, 181. 



NEGLIGENCE — 

presumed^ when, 29. 

NEW TRIAL — 

at what time granted, 99, 94, 110, 199, 917. 

NON EST FACTUM — 

not sworn to, nullity, 947. 

NON-RESIDENT— 

jurisdiction, publication of service, 105. 

NOTE— 

vendor's lien, equities of di£Ferent holders, 988, 949. 

transfer, pre-existing debt, 918. 

law of place where payable governs interest, 1. 

payable in Confederate money, 71, 80, 194, 195, 140, 198, 905, 908, 

991, 989. 
nan est factum^ required though not signed, 57. 
interest according to place of payment, 19. 
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NOTICE — 

of offset by aasip^ee of judgment, dSSb 

of equitable claim, 9. 

of defenses to note, dl8w 

of grant when in land office, 81. 

after Ictj cannot affect (>urcha8er, 87. 

will not supply registration, 68. 

to purchaser of equitable claim, 87. 

pesumed to holder under quitclaim, 88, 189. 

ueffectual after lien is fixed, 168. 

application for survey is, when, 248. 



OFFICE — 

right to, how determined, 187, 257. 

matter of judicial cognizance, 187, 257* 

OFFSET— 

against assignor of judgment, 228. 
against judgment creditor, 228. 
against claim of estate, 7. 
by surety against principal, 228. 

ORDER — 

of sale of land beyond state, inyalid, 28* 



PARTIES — 

§laiDti£F in suit for injury to wife, 17& 
ismissal for want of, 6. 

PARTITION — 

in divorce suit, 100. 

PARTNERSHIP- 

bond, seal not necessary, 102, 177. 
namin|f partners, new suit, 108, 148, 
execution against one partner, 28S. 

PAUPER — 

affidavit requisite, 256. 

PETITION- 

in attachment not sworn to, 86. 

PLEADING — 

when rate of interest to be ayerred, 29. 

non est factum, 57. 

to recover taxes protest must be alleged, 80. 

petition for certiorari, 62, 184. 167. 176. 

amendment, new suit, 108, 243. 

limitation, defendant can urge it on appeal, 166. 

rejoinder of indorsers, 188. 

matter in avoidance must be pleaded, 281. 

non est factum^ not sworn to, nullity, 247. 

PRACTICE — 

hearing on merits after dissolution of injunction, 18, 58, 88. 90, 129, 

201. 
in supreme court, 212. 
what is leading question, 2. 
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PRACmCE (continued) — 

death of plaintiff before verdict, 5, 

pauper'a affidavit, 260. 

in district court, severance, 46. 

mandamasing head of department, 95, 08. 

second action not allowea lor boondary, 90. 

burden of proof in action against railway oovpanies, tt. 

petition in attachment not to be verifled, 80. 

venue of suits for trsspass, 88w 

mortgage on estates, 67, 06. 

cost and supersedeas bond, 66. 

in supreme court, suggestion of death, 70. 

fum est factum, 67. 

indorsement of petition not a£Pect nature of action, 47. 

set-off, insolvency, 44. 

withdravral of answer, waiver of errors, 48^ d41« 

defective allegation cured by verdict, 40. 

petition for onler of sale necessary, 78. 

damages on dissolution of injunction, 80, 9^ 

exception unnecessary to erroneous charge* 48. 

when necessary to conclusions, 112. 
granting new trial after term, 92, 04, 190, 917. 
plaintiff in trespass must show prima facie title, 100, 18L 
• jud^ent on demurrer conclusive, 111. 
motion against sheriff, 181. 
parties plaintiff in suit for injury to wife, 179. 
counter-affidavit, change of venue* 104* 
appeal bond by executor, 204. 

PRESUMPTION — 

of grant, time required, 104, 118, I6I9 161. 
of administration, 60. 
payment of debts, 60. 
of community, 210. 

PRINCIPAL AND SURETY — 
subrogation, 107. 

PROTEST — 

necessary to recover taxes paid, 80. 

PUBUC LAND — 

application for survey is notice, 94& 

PUBLIC DOMAIN — 
what is, 69. 

PURCHASE MONET — 

in sale of personal property, 189; 

PURCHASER — 

charged with notice of equitable irV-y ft 



RAILWAYS — 

road-bed is real estate, IMw 

REALTY — 

KMd-bMl li, 196. 

REBELUON — 

United States revenue in force during, 19ft 
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RECEIVER — 

not to act out oC ooart's jari8dictioii» ML 

RBOONVENTION — 

damages arising in another state, 84ff» 

REGISTRATION — 
equitable claims, 9. 

not necessary in equitable claim, d7» 87. 
required, when, 6& 

of contract for sale of personal property, 188. 
of unrecorded deed after levy, 168. 

RENT — 

not due, lien for entire term of 

RES ADJUDIC ATA — 

property right, diTorce, 100. 
judgment on demurrer. 111. 

RES GEST^ — 

admissions of wife, divorce, 908. 

RIPARIAN RIGHTS, 826a. 



BALE — 

purchaser crediting amount of bid, 10. 
of homestead, contract for, 81. 
parol, 28. 

power of surviving executor, 24. 
under execution after defendant's death, void, 19, 60l 
by executor without order of court, 24. 
under void administration, 60. 

of personal property, failure to deliver, damages, 87, 17QL 
land by adiainisUration without petition, 78. 
right of stoppage in transitu, 79. 
bcmajlde purchaser, 88, 185. 
under dormunt judgment voidable, 117, 197. 
of personal property, title reserved, 123. 
of land of estate, who to apply for order, 147. 
by guardian out of time, voidable, 168. 
by heir, passes title against unrecorded deed* 188. 
of personal property by wife, 229. 
by administrator, when not fraudulent* 887* 
who cannot set aside, 28a, 188a. 

iALES — 

by administrators, security required* H 

SCHOOL LAND — 

controlled by state, 81* 

SCHOOL TAX, 1872 — 
iUegal, 98, 121, 218. 

SET-OFF- 

against assignor of judgment, 8881 

against claim of, 7. 

unliquidated denuind, iiMohr«iQr» 4/k 
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SEVERANCE— 

bj defendants in trespaas to try title, 8L 

SHERIFF — 

clerk not entitled to motion against^ 181 

SLAVE— 

could not remain in state and be free, 240L 
emancipated, could not convey land, MOL 

SLAVERY — 

when abolished, 96. 

STATUTE — 

when one repeals the other, 188. 

STATUTE OF FRAUDS — 

parol agreement to convey laud» 8. 

STOCK IN TRADE — 
mortgage of, valid, 163. 

SURETY IN JUDGMENT — 
right to use oflFset, 228. 

SURETIES — 

on bond, not bound till bond approved, 218. 
paying, subrogated, 107. 
return of execution not release, 114, 180. 
right of set-off against principal, 228. 
assignee, 228. 



TAT 

school, of 1872, void, 98, 121, 216. 

United States revenue, in force during rebellion* 181 

TELEGRAPHY — 

damages, failure to deliver message, 211, 224, 220* 

TENDER- 

legal, what is, 12, 76, 120. 202, 282. 

TRANSCRIPT— 

time of filing in supreme court, 212. 

TRANSITU — 

right of stoppage does not rescind sale, 79. 

TRESPASS — 

venue of suit for, 86. 

to try title, indorsement of petition, 47. 

plaintiff must show prima /aote case, 109, 18L 

good faith, 181. 

TRIAL— 

right of property, property claimed can.be seised, UPL 

ruusT— 

one witness can establish^ 97, 106, 160. 
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TRUST DEED — 

▼alid although note is barred, 28L 
against estate, most be presented, 80^ 184, 

TRUSTEE — 

holding separate propsvlj of wife, 42. 

most join in oonveyanoe of slave's property, 940. 



VENDOR'S LIEN— 

rights of different lienpholders, 288, 243. 

exists though no mortgage be taken* 8L 

waiver of, 61, 01. 131^ 188b 

not affected by new note, 118. 

when not waived. 126. 

substituting new note, homestead, 188. 

and vendee^s right of purchase from heirs, 186. 

lien not waived by attaching other property, 288L 

VENDOR'S RIGHT — 

of stoppage in transitu, 70. 

VENUE - 

of suit for trespass, 85. 

change of, counter-aflAdavit, 104. 

VERDICT — 

covers defective allegation, 40. 

VOID — 

contract for sale of homestead, 21. 
sale under execution after defendant's death, lO. 
title to land, not public domain, 69. 
administration after lapse of time, 60. 

VOIDABLE — 

sale under dormant judgment, 117, 197. 

guardian sale out of time, 168. 

execution sale after death of defendant, 60. 

VOID AND VOIDABLE — 
judgment of dismissal 6. 



WAIVER- 

of lien b^ attachment proceedings, 288. 
administrator, 8^ 

failure to foreclose, 61, 91, 116^ 126, 188, 226. 
taking new note, 1 18. 

WARRANTY — 

damages for breach, 101, 207, 280. 
paramount title, 208. 

WIFE — 

estopped only by her fraud, 204. 

interest in homestead, 14 

when her estate is liable, 80. 

can sell personal property, when, 229. 

only with privy acknowledgment, 204. 
alone may enjoin sale of homestead, 104. 
1 Kino's Conix.Oab.— 18 873 
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WIFE'S DEBTS — 

liability of oommunity, 167, 189. 
limitation against husband. 178. 

WIFE'S PROPERTY — 

not liable to support of husband, 189, 148. 

WILL — 

power of sorriving executor, 24. 

WITNESS — 

leading question, 2. 

fees to be tendered to get oontinnanoe, 82. 
non-professional can testify as to insanity, 84. 
one sufficient to establish trust, 97, 106, IGQ. 

WRIT OF ATTACHMENT — 
sufficient return, 144. 
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